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OPERATION OF ARTICLE VII, NATO STATUS OF 
FORCES TREATY 


THURSDAY, FEBRUARY 9, 1956 


Unirep States SENATE, 
SUBCOMMITTEE ON REVIEW OPERATION OF 
Articte VII or THE Status or Forces TREATY 
OF THE COMMITTEE ON ARMED SERVICES, 
Wash ington, B.C. 

The subcommittee, consisting of Senators Ervin, chairman, and 
Flanders, met, pursuant to call, at 10:35 a. m., in room 412, Senate 
Office Buildings. 

Present: Senators Ervin (chairman) and Flanders. 

Also present: T. Edward Braswell, Jr., of the committee staff. 

Senator FLANpERs (presiding). The Chair would first like to wel- 
come Mr. Leigh, the Assistant General Counsel for International 
Matters in the Department of Defense, and General Hickman, the 
Assistant Judge Advocate General for the Army, together with other 
departmental representatives. 

For the purpose of the record, I might say that Senator Russell 
appointed this subcommittee on January 28, 1955, for the purpose of 
reviewing the operation of Article VIL of the NATO Status of Forces 
Treaty, and the other arrangements which recognize jurisdiction of 
foreign courts over American soldiers. 

During the last session the subcommittee received testimony con- 
cerning the operation of these arrangements during calendar year 
1954, and thereafter issued its report. 

During this session the subcommittee will review the treaty opera- 
tions during 1955. 

After hearing from the Department of Defense and any other 
witnesses who care to testify, the subcommittee expects to issue a 
report. 

It might also be noted that the subcommittee will limit itself to 
the operation of the treaty arrangements, and will not attempt to 
resolve the broad question of whether such treaties are wise or unwise 
from the standpoint of American foreign policy. 

The subcommittee understands that practically none of the criminal 
jurisdiction information is classified. In the event, however, that a 
question of classified nature arises, the witness can feel free to with- 
hoid the answer until executive session. 

I would be glad to hear from Mr. Leigh, who wili be followed by 
General Hickman. 
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STATEMENT OF MONROE LEIGH, ASSISTANT GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE 


Mr. Letcu. Thank you very much, Mr. Chairman. 

Here is a copy of my statement, if you would like to follow it. 

May I say, Mr. Chairman, at the beginning, that General Hickman 
and I welcome this opportunity to appear on behalf of the Depart- 
ment of Defense for the purpose of reporting on our jurisdictional 
arrangements abroad. As you know, the Department of Defense 
wishes to disseminate as much information as possible about the oper- 
ation of the Status of Forces Agreement and the related jurisdictional 
agreements throughout the world. We believe that the more infor- 
mation we are able to disseminate to the public, the easier our task 
of administering these agreements will be. 

We are indeed happy to have this opportunity to report to this 
subcommittee and, through this subcommittee, to the Senate, on how 
this agreement and others are working out in practice and whether 
they are satisfactory instruments for regulating the status of our 
troops abroad. 

If agreeable to the subcommittee, General Hickman and I will make 
this presentation jointly in very much the same way as we did last 
year. I will make a short opening statement giving our general con- 
clusions and discussing some of the special problems which have arisen, 
including some court cases recently decided. General Hickman will 
then be prepared to discuss the jurisdictional arrangements in each 
country and the statistical picture as to the number of trials, convic- 
tions, acquittals, and so forth, in each country. 

Thereafter, the two of us will undertake to answer such questions 
as the committee may wish to ask. We have tried to anticipate ques- 
tions, but undoubtedly we will not have thought of all that may be 
asked; and where we have failed to anticipate, we will undertake to 
obtain the answers as quickly as possible, either from the Defense 
Department here in Washington or our authorities from the field. 

We have also with us Mr. Ben Overstreet, who is sitting on this side 
of the table, Mr. Chairman. 

Senator FLanpers. Mr. Ben Overstreet, will you raise your hand. 

Mr. Lerau. Mr. Overstreet last summer made an inspection of 
prisons in the United Kingdom and France in which American 
servicemen were confined. 

Last vear, it will be recalled, we expressed the opinion to this sub- 
committee that on the whole the Status of Forces Agreement was 
working out very satisfactorily. In support of these conclusions we 
pointed out that we obtained a very high percentage of waivers of 
jurisdiction by foreign governments; that only a very small percentage 
of the persons subject to foreign jurisdiction actually went to prison; 
that our commanders and judge advocates in the field with a few 
exceptions had reported that the application of the treaty has not had 
a detrimental effect on either the mission or the morale of the forces 
under their command, and that only one case had arisen where we 
felt it proper to report to the Armed Services Committee a violation of 
the rights of an accused serviceman. 

This year, again, it is our belief, on the basis of the cumulative 
evidence down through November 30, 1955, that the jurisdictional 
arrangements are working very satisfactorily. Indeed, one may 
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reasonably go further and say that they are working for the most part 
extremely well. Moreover, we are gratified at the very high degree 
of cooperation we have had from foreign governments. 

The figures this year will show that we still obtain a very high per- 
centage of waivers, about 66 percent of the cases that would otherwise 
be subject to the jurisdiction of the foreign governments; that only a 
very small percentage of servicemen subject to foreign jurisdiction 
end up in foreign jails, about 1 percent; and that our reports from 
commanders in the field are reassuring to the effect that the applica- 
tion of these jurisdictional arrangements has not had, except in 1 or 2 
cases, any detrimental effect on the mission or morale of our forces 
abroad. Nor do we have any case to report at this time under the 
Senate resolution. 

This is not to say, of course, that there are not problems in the ad- 
ministration of this treaty. There obviously are, and we are con- 
stantly attempting to adapt our administration of the treaty so as to 
obtain the maximum protection of the individual serviceman and to 
assure that our relationships with other nations, and particularly with 
the civilian populations of other nations, are not prejudiced by the 
presence of our forces within their borders. 

It will be recalled, I am sure, that the basic scheme of jurisdiction 
provided for in the Status of Forces Treaty is one of concurrent juris- 
diction. It will also be recalled that within this concurrent jurisdiction 
the treaty designates the instances in which the primary jurisdiction 
will rest with the sending state and when with the receiving state. 
The general line of division is that where the offense is against the 

5 5 
person or property of another member of the force or where the offense 
is committed in the performance of official duty, the primary jurisdic- 
tion is given to the military courts of the sending state. In all other 
cases, the primary jurisdiction is in the receiving state. 

This brings me to the waiver procedure, which is extremely im- 
portant. Paragraph 3c of article VII of the treaty provides that 
even where a state has primary jurisdiction, it will give sympathetic 
consideration to requests for waiver by the other party in cases of 
particular importance. If I may, Mr. Chairman, I will insert in the 
record a statement which gives a more detailed description of the 
jurisdictional provisions. 

Senator FLanpers. It will be inserted. 

rly ; . . 

(The statement is as follows:) 

In a few rare cases the sending state (i. e., the United States in the case of our 
troops abroad) has exclusive jurisdiction. 

For example, where an offense is committed which is an offense against United 
States law but not against the law of the host country, then the United States 
military authorities have exclusive jurisdiction to try by court martial. 

That would include of course the strictly military offenses, such as a. w. o. 1. 

Similarly, in a few rare cases the authorities of the host nation have exclusive 
jurisdiction to try. 

For example, in cases where an act is an offense against the local law but not 
against the law of the sending state. 

Apart from the foregoing rare cases, the basic scheme of article VII is one of 
concurrent jurisdiction and this is the scheme which applies to the vast majority 
of the cases which arise. 

However, article VII provides that in certain cases the concurrent jurisdiction 
of the sending State shall be primary and in certain other cases the concurrent 
jurisdiction of the receiving or host State shall be primary. 

Under the NATO formula, if the offense committed by a member of the visiting 
forces is an offense solely against the property or security of the sending State, 
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or if the offense is solely against the person or property of another member of 
the force (or civilian component or of a dependent) of that State, or if the offense 
arises out of any act or omission done in the performance of official duty, then the 
concurrent jurisdiction of the military authorities of the sending State shall be 
deemed primary. In other words, they have the first right to try. 

Of those three categories, the last is the most important. That is the one which 
provides that where the offense is committed during the performance of official 
duty, then primary jurisdiction shall rest with the military authorities of the 


sending State. 

in all other cases the authorities of the receiving or host State have primary 
jurisdiction and, by consequence, the first right to try. 

Once the accused has been tried by one State, he cannot be tried in the same 
country for the same offense by the other State. 

The fact that a State has the primary right to exercise jurisdiction does not 
necessarily mean that that State will in fact exercise jurisdiction. The negotiators 
of the agreement recognized that it might be more appropriate for the State having 
the primary right to waive this right to the other State, and the agreement speci- 
fically requires that a State having the primary right to exercise jurisdiction will 
give sympathetic consideration to a request for a waiver of this right in cases of 
particular importance to another State. 

Mr. Leicu. We have statistics on a worldwide basis for the 1-year 
period ending November 30, 1955. <A total of 10,249 cases arose in 
which persons subject to United States military law were accused of 
offenses subject to the primary jurisdiction of foreign courts through- 
out the world. Six thousand four hundred and forty-eight offenses, 
or 63 percent of these offenses, were traffic violations. Foreign 
governments waived their jurisdiction in 6,769 cases, or 66 percent, 
and tried 3,142, or 30 percent of these cases. 

Of the cases tried, foreign courts acquitted 225 individuals, repri- 
manded 50, imposed fines upon 2,595, and imposed confinement in 
266 cases. Confinement was suspended in all but 120 cases. Thus, 
actual confinement was imposed in only 1 percent of all the cases 
arising subject to foreign jurisdiction. 

You will recall, Senator Flanders, that was approximately the same 
percentage we had last year. 

As of November 30, 1955, a total of 81 individuals were serving sen- 
tences in confinement in foreign prisons. Of these, the highest sen- 
tence was 15 years, which again, I believe, is the same as last year. 

During the latest reporting period, which covers the period from 
December 1, 1954, through November 30, 1955, the number of cases 
arising in NATO countries party to the agreement in which persons 
subject to United States military law were accused of offenses under 
the Status of Forees Agreement was 4,977. Those countries have 
tried 2,111, or 42 percent, of these offenses which were subject to their 
primary jurisdiction. Sentences to confinement were imposed in 128 
cases, but confinement was suspended in all but 60, or 1.2 percent, of 
all the cases subject to the jurisdiction of the courts of the NATO 
countries under the terms of the Status of Forces Agreement. 

Since our last report to this committee, there have been several addi- 
tional ratifications of the Status of Forces Agreement with the result 
that as of this date the agreement is in force between 13 of the 15 
NATO countries. Iceland, as was previously reported, is not expected 
to ratify since it has no armed forces of its own. Germany has, of 
course, only recently acceded to the North Atlantic Treaty. It is 
expected that it will also accede to the Status of Forces Agreement, 
and negotiations are now in progress to determine what arrangements 
supplemental to the Status of Forces Agreement are necessary to take 
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into account the special position of our forces in Germany as con- 
templated by the Paris accords. 

You will note that the percentage of waivers, both in NATO coun- 
tries and for the world as a whole, was still very high though somewhat 
lower than last year, and we are again gratified at this excellent show- 
ing of the cooperation our representatives in the field have been able 
to obtain from foreign authorities. 

During the hearings last spring, we were able to say that only one 
Senate resolution case had arisen which we felt it necessary to report 
to the two Armed Services Committees. You will recall that the 
Senate resolution calls for notification by the executive branch in the 
event that our authorities in the field have failed to secure a waiver in 
any case where it is judged that a fair trial could not be held, and a 
similar requirement is established for reporting any violations of the 
trial guaranties contained in the Status of Forces Agreement or the 
related agreements. During the 1-year period ending November 30, 
1955, we have no case to report pursuant to the Senate resolution. 

There is one case now under discussion, possibly another, in which 
it may become necessary to make a report to the two Armed Services 
Committees of the Congress, and action will be taken as appropriate 
when this case has matured. 

I wish also, Mr. Chairman, to call attention to the Department of 
Defense Directive 5525.1 which was issued November 3, 1955, and 
which undertook to consolidate prior instructions issued in many 
widely scattered directives in one place by the Department of Defense. 
Thus, the instruction regarding the application of the Senate resolu- 
tion was embodied in a cable; the instruction on briefing service 
personnel on the working of the jurisdictional agreements was in 
separate service directives; the requirement that prisons be visited 
was embraced in a separate Department of Defense directive; the 
instructions for reporting cases to Washington was in another Depart- 
ment of Defense directive; and the requirement that United States 
observers be trained in the law was in yet another cable. 

The new directive brings all these together in one place without 
any substantial changes. This consolidation of prior directives may 
be of interest to the committee, and I request leave to insert a copy 
of it into the record, Mr. Chairman. 

(The directive is as follows:) 

November 3, 1955 
No. 5525.1 
DEPARTMENT OF DELENSE DIRECTIVE 
Subject: Status of forces policies and information. 


I. PURPOSE 


The purpose of this directive is to consolidate, insofar as practicable, in one 
directive all Department of Defense policies respecting trial by foreign courts and 
treatment in foreign prisons of United States military personnel and their depend- 
ents, and other persons subject to United States military law who are United 
States nationals and their dependents (hereinafter referred to collectively as 
United States personnel). It is intended that implementing directives and regu- 
lations upon this subject of each of the services shall be as nearly identical as 
circumstances permit. These directives shall conform to the Department of 
Defense policies set forth herein. 


we 
‘ 


3259—_56——_2 
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II. CANCELLATIONS 


DOD Directive 5510.4, DOD Instruction 5510.5, and implementing DOD 
cables and instructions are hereby superseded and canceled. 





III. POLICY 





It is the policy of the Department of Defense to protect to the maximum 
extent possible the rights of United States personnel who may be subject to 
criminal trial by foreign courts and imprisonment in foreign prisons. 


















IV. APPLICATION OF SENATE RESOLUTION ON STATUS OF FORCES 





[t is intended to provide herein for the implementation of the Senate resolution 
accompanying the Senate’s consent to ratification of the Status of Forces Agree- 
ment (appendix A). 

Although the Senate resolution applies only in countries where the NATO 
Status of Forces Agreement is currently in effect, the same procedures for safe- 
guarding the interests of United States personnel subject to foreign jurisdiction 
will be applied insofar as practicable in all overseas areas where United States 
forces are regularly stationed. 







V. ORIENTATION 





OF PERSONNEL 














The services shall issue uniform regulations establishing an information and 
education policy for personnel assigned to foreign areas as to the laws and customs 
of the host country. 










VI. DESIGNATED COMMANDING OFFICER 










Formal invocation of the Senate resolution procedure shall be the responsibility 
of a single military commander in each foreign country in which United States 
military units are regularly stationed: A. In geographical areas for which a unified 
United States command exists, the commander thereof will designate within each 
country, the ‘‘“commanding officer” referred to in the Senate resolution. B. In 
areas for which no such command exists, a commanding officer in each country 
therein shall be designated by USCINCEUR for the Near East, and North Africa. 
C. In other areas a commanding officer in each such state shall be nominated by 
the three services whose recommendations shall be forwarded by the Judge 
Advocate General of the Army to the Secretary of Defense for implementation 
through the office of the Assistant Secretary of Defense, International Security 
\ffairs. In designating the commanding officer to act for all three services, 
consideration should be given to the availability of legal officers and readiness of 
access to the seat of the foreign government. 




















VII. COUNTRY LAW STUDIES 








Designated commanding officers in countries which are members of the North 
Atlantic Treaty Organization and in Japan shall make and maintain a current 
study of the laws and legal procedures in effect in their respective countries. 
Studies of the laws of other than NATO countries and Japan shall be made as 
directed. This study shall be a general examination of the substantive and pro- 
cedural criminal law of the foreign country, and shall contain a comparison thereof 
with the procedural safeguards of a fair trial in the military and civil courts of the 
United States. Copies of these studies should be forwarded to each of the Judge 
Advocates General of the services. Principal emphasis is to be placed on those 
safeguards which are of such a fundamental nature as to be guaranteed by the 
Constitution of the United States in all criminal trials. These country law studies 
shall be subject to a continuing review, and whenever in any such country there 
shall be a significant change in its criminal law, the change shall be forwarded 
by the designated commanding officer to each of the service Judge Advocates 
General. 










VIII. WAIVERS OF 





LOCAL JURISDICTION 











Whenever it appears that foreign authorities may assume jurisdiction over or 
take custody of United States personnel the following procedure should be adopted: 

A. In cases where it appears probable that release of custody or jurisdiction will 
not be obtained and that the accused may not obtain a fair trial or fair treatment, 
the commander exercising general court-martial jurisdiction over the accused will 
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communicate directly with the designated commanding officer, reporting the full 
facts of the case and supplying his recommendation. 

B. The designated commanding officer will then determine, in the light of legal 
procedures in effect in that country, whether the accused may or may not receive 
a fair trial. 

C. He will then decide, after consultation with the chief of diplomatic mission, 
whether to press a request for waiver of jurisdiction through diplomatic channels. 
If he so decides, report thereof shall be made to the Judge Advocate General of the 
accused’s service. The objective in each case is to see that United States personnel 
obtain a fair trial and fair treatment in the receiving state under all the cireum- 
stances. This is not to be considered as requiring such foreign trials to be identical 
with United States trials. 


IX. TRIAL OBSERVERS AND TRIAL OBSERVER REPORTS 


A. The designated commanding officer shall submit to the chief of diplomatic 
mission a list of persons qualified to serve as United States observers at trials 
before courts of the receiving state. Nominees will be lawyers, and shall be 
selected for maturity of judgment. The list will include, where possible, repre- 
sentatives of all services whose personnel are stationed in that country, to enable 
the chief of diplomatic mission to appoint an observer from the same service as the 
accused. The requirement that nominees will be lawyers may be wiaved in cases 
of minor offenses. Incidents which result in serious personal injury or extensive 
property damage, or which would normally result in sentences to confinement will 
not be considered minor offenses. 

B. Trial observers shall attend and shall prepare formal reports in all cases of 
trials of United States personnel by foreign courts or tribunals, except minor 
offenses. In cases of minor offenses, the observer shall attend the trial, if any, but 
shall not be required to make aformal report. These reports need not be classified, 
but shall be treated as documents for official use only and shall be forwarded intact 
to the designated commanding officer and to the Judge Advocate General of the 
accused’s service with the comments, if any, of the appropriate service commander, 
through official channels of the accused’s service. These reports shall be prepared 
and forwarded as above indicated whether or not the report indicates that the 
accused received an unfair trial. They will be forwarded immediately upon the 
completion of the trial in the lower court, and will not be delayed because of the 
possibility of a new trial, rehearing, or appeal, reports of which will be forwarded 
in the same manner. Copies shall also be forwarded to the chief of diplomatic 
mission. 

The designated commanding officer upon receipt of a report which states that 
in the opinion of the observer the trial was unfair, shall, if he concurs, request 
the Department of State through the diplomatic or consular mission of the 
country concerned, to take appropriate action to protect the rights of the accused. 
The designated commanding officer shall report this action to the Service Judge 
Advocates General by radio. 


X. LEGAL REPRESENTATION OF UNITED STATES PERSONNEL 


Representation by civilian counsel at Government expense of United States 
personnel tried in foreign criminal courts shall be furnished when the Secretary 
of the department concerned deems such action to be in the best interest of the 
United States. 


XI. REPORTS ON THE EXERCISE OF FOREIGN CRIMINAL JURISDICTION 


The following reporting system which has already been implemented by the 
services will be continued: 
Individual case reports—DD Form 837 (appendix B) will be submitted con- 
cerning each criminal case involving United States personnel in which: 
(a) such persons have been held or are being held in pretrial confinement 
by foreign authorities; or 
(b) the United States has been denied a waiver of jurisdiction with respect 
to offenses subject to jurisdiction of foreign courts; or 
(c) foreign authorities, within the period of 30 days subsequent to request 
for waiver of jurisdiction, have not made determination thereon. The 
initial submission of DD Form 837 should be made as soon as information 
required to complete part I is available. Subsequent submissions should be 


made immediately upon receipt of information required to complete parts 
II and III, respectively. 
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‘iodic reports.—Semiannual reports, covering the period December 1 through 
31, and consolidated annual reports, covering the period December 1 
igh November 30, respectively, will be submitted as follows: 


1) a statistical summary (DD Form 838, appendix C) by country and 
ype of offense, of all cases involving United States personnel; 

b) a report signed by the appropriate service commander in each country 
for which DD Form 838 is prepared, concerning his personal evaluation of the 
impact, if any, that local juridictional arrangements have had upon accom- 
plishment of the mission of the forces, together with specific facts or other 
information, where appropriate, substantiating his opinion; 

c) an alphabetical list of United States personnel who were imprisoned 
during the reporting period pursuant to sentence of confinement imposed by 
a foreign court, indicating for each individual his home address, grade, and 
serial number (where applicable), offense of which found guilty, date and 


place of confinement, length of sentence to confinement imposed, and esti- 
mated date of release from confinement; 
i) a similar list of the names of prisoners released during the reporting 


period 


An information copy of these lists shall be furnished to the diplomatic or con- 
ilar mission in the country concerned. 


TREATMENT OF UNITED STATES PERSONNEL CONFINED IN FOREIGN PENAL 
INSTITUTIONS 


a) Insofar as practicable and subject to the laws and regulations of the country 
concerned and the provisions of any agreements therewith, the Department of 
Defense seeks to assure that United States personnel confined in foreign penal 
institutions are accorded the treatment and are entitled to all the rights, privileges, 
and protections of personnel confined in United States military facilities. This 
policy is enunciated in present service directives and regulations. Such directives 
include, but are not limited to, such matters as legal assistance, visitation, medical 
attention, food, bedding, clothing, and other health and comfort supplies, and 
shall apply both to pretrial and posttrial confinement of such personnel. This 
policy shall be continued in force. 

b) In consonance with this policy, members of the Armed Forces confined in 
foreign penal institutions shall be visited at least every 30 days, at which time the 
conditions of confinement as well as other matters relating to their health and wel- 
fare will be observed. Semiannual reports of such visits, for the periods December 
1 through May 31 and June 1 through November 30, shall be transmitted to the 
appropriate department. Should it not be practicable for the individual’s com- 
manding officer or his representative to make visits, the designated commanding 
officer should be requested to arrange that another unit be responsible for such 
visits or to request that the appropriate diplomatic or consular mission assume 
responsibility therefor. If reasonable requests for permission to visit United States 
personnel are arbitrarily denied, or it is ascertained that the individual is being 
mistreated or that the conditions of his confinement are substandard, the case 
should be referred to the diplomatic or consular mission concerned for appropriate 
action, 

c) To the extent possible, military commanders should seek to conclude local 

‘rangements whereby the United States military authorities may be permitted 
accord United States personnel confined in foreign institutions treatment, 
hts, privileges, and protection similar to those accorded such personnel con- 

United States military facilities. The details of such arrangements should 
bmitted to The Judge Advocates General of the services. 

The military authorities shall make appropriate arrangements with foreign 
ithorities whereby custody of individuals who are members of the Armed Forces 
all, when they are released from confinement by foreign authorities, be turned 

to the United States military authorities. In appropriate cases, diplomatic 
nsular offices should be requested to keep the military authorities advised as 
anticipated date of the release of such persons by the foreign authorities. 


XIII, DISCHARGE 


Service personnel confined in foreign prisons shall not be discharged from mili- 
tary service until the completion of the term of imprisonment and the return of 
the accused to the United States, except that in unusual cases such discharges 
may be accomplished upon prior authorization of the Secretary of the Department 


concerned 
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XIV. INFORMATION POLICY 


Emphasis shall be placed upon prompt, courteous, and dispassionate replies to 
congressional inquiries and to inquiries from the press and the public on Status 
of Forces matters. Encouragement shall be given to the full and frank disclosure 
of such information, and to the release to the press of background information to 
support proposed articles and releases with respect to Status of Forces information 
Where appropriate, personnel of the Department of Defense making publie 
addresses upon subjects relating to the stationing of troops abroad may include 
in their presentations an exposition of the facts relating to the exercise of criminal 
jurisdiction by foreign courts over United States service person! el Coordinated 
inte rse rvice information procedures shall be developed by the LD. puty Assistant 
Secretary of Defense for Publie Affairs on the subject of Status of Forces matters 


XV. EFFECTIVE DATE 


This directive shall be effective November 15, 1955. 
REUBEN B. ROBERTSON, Jr 
Deputy Secretary of Defense. 


APPENDIX A 


> 


RESOLUTION OF RATIFICATION, WitTH RESERVATIONS, 
SENATE ON JULY 15, 1953 

Resolved (two-thirds of the Senators present concurring therein), That the Senate 
advise and consent to the ratification of executive T, 82d Congress, 2d session, 
an agreement between the parties to the North Atlantic Treaty regarding the 
status of their forces, signed at London on June 19, 1951 

It is the understanding of the Senate, which understanding inher its advice 
and consent to the ratification of the agreement, that nothing in the agreement 
diminishes, abridges, or alters the right of the United States of America to safe- 
guard its own security by excluding or removing persons whose presence in the 
United States is deemed prejudicial to its safety or security, and that no person 
whose presence in the United States is deemed prejudicial to its safety or security 
shall be permitted to enter or remain in the United States. 

In giving its advice and consent to ratification, it is the sense of the Senate that: 

1. The criminal jurisdiction provisions of article VII do not constitute a 
precedent for future agreements; 

2. Where a person subject to the military jurisdiction of the United States is 
to be tried by the authorities of a receiving state, under the treaty the commanding 
officer of the Armed Forces of the United States in such state shall examine the 
laws of such state with particular reference to the procedural safeguards contained 
in the Constitution of the United States; 

3. If, in the opinion of such commanding officer, under all the circumstances of 
the case, there is danger that the accused will not be protected because of the 
absence or denial of constitutional rights he would enjoy in the United States, 
the commanding officer shall request the authorities of the receiving state to 
waive jurisdiction in accordance with the provisions of paragraph 3 (c) of article 
VII (which requires the receiving state to give sympathetic consideration to such 
request) and if such authorities refuses to waive jurisdiction, the commanding 
officer shall request the Department of State to press such request through diplo- 
matic channels and notification shall be given by the executive branch to the 
Armed Services Committees of the Senate and House of Representatives; 

4. A representative of the United States to be appointed by the Chief of Diplo- 
matic Mission with the advice of the senior United States military representative 
in the receiving state will attend the trial of any such person by the authorities of 
a receiving state under the agreement, and any failure to comply with the provi- 
sions of paragraph 9 of article VII of the agreement shall be reported to the 
commanding officer of the Armed Forces of the United States in such state who 
shall then request the Department of State to take appropriate action to protect 
the rights of the accused, and notification shall be given by the executive branch 
to the Armed Services Committees of the Senate and House of Representatives, 
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Senator FLanpers. I hope, sir, that this combination and simplifi- 
cation and codification is something which will spread through the 
services, and that vour example will be generally followed. 

Mr. Lerten. Well, that is already taking place, I can assure you, Mr. 
Chairman. It was intended to have that effect. 

Senator FLanprers. I am speaking not merely of this particular 
subject, but the whole range of activities of the Department of Defense. 

Mr. Lercu. I am sure that the members of this committee have 
noticed the spate of cases which have recently been decided in the 
courts aan | military jurisdiction. I think it may be useful if I 
summarize briefly five cases which are of a special interest. 

Four of these cases relate to questions involving the consitutionality 
of certain provisions of the Uniform Code of Military Justice of 1950. 
They have a definite relation to the Status of Forces Agreement, but 
do not involve questions of the validity of that agreement or any re- 
lated jurisdictional agreement. However, the fifth case, that of May 

Wilson, constitutes a direct challenge to the validity of the Japanese 
Administration Agreement which, as the subcommittee will recall, i 
patterned after the NATO Status of Forces Agreement. 

The first four of these cases deal with the scope of the jurisdiction 
which may be exercised under the Uniform Code of Military Justice of 
1950, and raise such questions as: May a discharged serviceman be 
tried by court-martial for offenses committed prior to discharge but 
detected afterward? May dependents be subjected to court-martial 
jurisdiction for offenses committed while accompanying the forces 
abroad? May civilian employees of the Armed Forces serving with 
those forces abroad be subjected to court-martial jurisdiction for 
offenses committed abroad? 

These questions all have an important bearing on our jurisdictions . 
arrangements with foreign countries because, as is obvious, we m: A 
not expect the foreign country to give up its own jurisdiction over 
civilain employees, dependents, or discharged personnel, unless it has 
assurance that we have the authority to try offenders in these cate- 
gories by court-martial. 

In general, when we have requested jurisdiction from foreign govern- 
ments, we have made it clear that we would like the grant of jurisdic- 
tion to apply to “all persons subject to the Uniform Code of Military 
Justice.’ Therefore, any diminution of United States military juris- 
diction under our own Uniform Code means a corresponding diminu- 
tion of the grant of jurisdiction which we obtain from foreign countries. 

The case of Toth v. Quarles raised the question whether an airman 
who had been discharged from the service might thereafter be picked 
up in the United States by the military authorities and tried by United 
States court-martial in a foreign country on the charge of murder com- 
mitted in that country. Article 3a of the Uniform Code of Military 
Justice, first enacted in 1950, expressly provided that this might be 
done, and the grant of this new jurisdiction to the military courts was 
was expressly designed to close a gap which had been found to exist 
between the court-martial jurisdiction and the jurisdiction of the civil 
courts, State and Federal, in the United States. 

On appeal to the Supreme Court, it was decided on November 7, 
1955, that Article 3a of the Uniform Code, under which Toth was to 
be court-martialed, was unconstitutional. Thus the gap or loophole 
which the Congress had undertaken to close in 1950 is still open. 
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On January 5, 1956, however, Senator Hennings introduced a bill 
(S. 2791) which would close this gap by providing for the trial of 
persons like Toth in the Federal district courts. As far as [ am 
aware, no hearings have been yet held on this measure. 

The case of Covert v. Reed raised the question whether the dependent 
wife of a serviceman was subject to court-martial jurisdiction for the 
alleged murder of her husband on an air base in England. The 
defendant was tried by military court-martial in England under 
Article 2 (11) of the Uniform Code as a person accompanying the 
Armed Forces outside the continental United States. She was 
convicted; but on review by the Court of Military Appeals, a rehearing 
was ordered because of an instructional error on the question of 
sanity. 

Since the defendant had, by the time the appellate review was 
completed, been returned to the United States for incarceration, it 
was planned to hold the rehearing before a court-martial at Bolling 
Field in Washington. Prior to the convening of the court-martial, 
however, a petition for a writ of habeas corpus was filed in the District 
Court of the District of Columbia. Judge Tamm granted the writ 
and discharged the prisoner, holding that under the decision of the 
Supreme Court in the Toth case he felt that he was obliged to take 
this action, since the Toth case must be interpreted as holding that 
‘“‘a civilian is entitled to a civilian trial.’”’ The Government is taking 
an appeal to the Supreme Court in the Covert case. 

Senator FLANpERsS. Is she meanwhile out on bail in any jurisdiction? 

Mr. Leiau. I am sure she is. 

Senator FLAanpEers. Under military jurisdiction or under civil 
jurisdiction? 

Colonel Levir. That would be under district court jurisdiction. 

Senator FLanpers. Yes. 

Mr. Letau. We have had another case which is very similar to that, 
and a different conclusion was reached. This was the habeas corpus 
case of Krueger v. Kinsella, in which Judge Moore of the United States 
District Court for West Virginia held on January 16, 1956, that the 
dependent wife of a serviceman was subject to court-martial jurisdic- 
tion for the alleged murder of her husband in Japan. The judge 
distinguished the case from both the Toth case and the Covert case 
and held that the court-martial jurisdiction was properly founded on 
article 2 (11) of the Uniform Code and on the Constitution itself. 

In the Hurlahe case, the Army sought to exercise court-martial 
jurisdiction over a civilian employee in Germany. Hurlahe brought 
habeas corpus in the District Court for the District of Columbia, and 
obtained his release on the ground that the court-martial did not 
have jurisdiction to try him. This case, however, does not constitute 
a clear holding that courts-martial may not exercise jurisdiction over 
civilian employees accompanying the Armed Forces abroad. It was 
clear that there were other grounds which influenced the district court 
to rule that the military courts were without jurisdiction. The Army 
had accepted Hurlahe’s resignation while extradition proceedings were 
taking place in Switzerland. Moreover, the charges on which he was 
later tried in the court-martial were different from those which were 
pending at the time he fled from military justice in Germany and took 
refuge in Switzerland. Because of these peculiar circumstances and 

73259—56——3 
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others, it is not expected the Government will take an appeal in this 
ease. 

Senator FLanprErs. This fourth case does not mention that it is 
murder. The other three cases are all murder or alleged murder. 

Mr. Lerten. Yes; that is true, sir. In the Hurlahe case, the charges 
were actually misappropriation of funds. 

Senator FLANDERs. Yes. 

Mr. Letex. But there was no murder charge. 

The fifth and last case which I wish to mention is that of May v. 
Wilson. The complaining soldiers asked for a declaratory judgment 
declaring the Japanese Administrative Agreement invalid on constitu- 
tional grounds, and for a temporary stay order prohibiting the 
Secretary of Defense and the Secretary of the Army and their subordi- 
nates from releasing 4 American soldiers to the Japanese authorities 
for trial in accordiance with the administrative agreement for offenses 
committed against Japanese law while these 4 soldiers were in an 
off-duty status. 

The case came up for argument on Thursday of last week on the 
preliminary request for a stay order. The district judge declined to 
grant the stay order, and stated that he regarded the Japanese 
Administrative Agreement as a valid exercise of administrative 
power, and pointed out that this agreement gave the soldiers more 
protection than they would have in the absence of the agreement. 

Senator Ftanpers. Is the argument here an argument that applies 
to the whole treaty area, or only to the particular situation that 
exists in the case of Japan? 

Mr. Lereu. Counsel for the four complaining soldiers in the May 
case stated that they did not think the validity of the Status of 
Forces Treaty could be fairly questioned; that it had been properly 
passed by the Senate; and that they were challenging only the validity 
of the Japanese Administrative Agreement. 

Senator FLanpers. Yes. All right. 

Mr. Leren. It is probable that- 

Senator FLanvers. I see if I had read or listened to the next para- 
graph, my question would have been answered. 

Mr. LeicH. You saved me the trouble of reading it. 

Senator FLAnprERs. You had better read it, just the same. 

Mr. Lerten. I was going to say that it is probable that this decision 
on a preliminary question for a stay order will be appealed. 

In the argument on the May case, counsel for the complaining 
soldiers conceded the validity of the Status of Forces Agreement. 
If their contention that the Japnaese Administrative Agreement is 
invalid is established, the consequences will be very far-reaching 
indeed. 

Senator FLtanpers. Have we made other agreements in line with 
the Status of Forces Treaty, as we did with Japan, with countries 
which do not come under it? 

Mr. Leieu. Well, I think there is no country in which we have an 
arrangement which is so exactly parallel. 

On the other hand, we did have prior agreements which were 
executive agreements, as you will recall from our discussion last 
year 

Senator FLANpERs. Yes. 
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Mr. Leicu (continuing). Which in varying degrees apportion the 
jurisdiction between foreign courts and our military courts-martial 
abroad, but I do not think there is any other agreement which is so 
exactly parallel to the NATO Status of Forces Agreement as the 
Japanese agreement. 

Senator FLANpERs. Yes. 

Mr. LeiGu. I think it may be useful if 1 summarize, Mr. Chairman, 
the various safeguards which are available to servicemen abroad. 

First of all, our commanders in the field make sure that servicemen 
are instructed in the provisions of the applicable jurisdictional 
arrangements. 

Secondly, it should be noted that any offense committed by a 
serviceman while in the performance of his official duty falls within 
the primary jurisdiction of the United States military authorities 
under the Status of Forces Agreement and many of the related 
agreements. 

Third, our experience indicates that the foreign governments have 
waived their jurisdiction in a high percentage of cases even where 
they had the primary jurisdiction. Thus, from a sheer statistical 
point of view, the chances of the serviceman being tried by a foreign 
court are considerably reduced. 

In the fourth place, the Status of Forces Agreement and the similar 
arrangements in Japan carry an extensive list of guaranties which 
have been described by the Attorney General as “adequate safe- 
guards in accordance with civilized standards of justice.’’ These 
include the right to a prompt and speedy trial, the right to be informed 
in advance of trial of the specific charge or charges against the accused, 
the right to be confronted with witnesses, the right to have legal 
representation of the accused’s own choice or to have free or assisted 
legal representation under the conditions prevailing for the time 
being in the receiving state, the right to have the services of a com- 
petent interpreter, the right to communicate with representatives of 
his government, the assurance that he will not within a given country 
be tried once by one State and a second time by the other State for the 
same offense. 

And, fifth, the United States sends an official observer to observe 
the conduct of every trial of which it has notice under the Status of 
Forces Agreement and similar arrangements, and this observer must 
in all cases except minor offenses be an individual with legal training. 

Sixth, current Department of Defense directives require periodic 
visitation of American servicemen imprisoned abroad. 

In addition, as the members of the subcommittee will recall, the 
Department of Defense is sponsoring a measure which would authorize 
the Secretary of Defense to make expenditures for the provision of 
counsel at Government expense when servicemen are to be tried in 
foreign countries. Of course, appropriate regulations as to the scope 
of such Government assistance will be necessary. This measure was 
sent to the Congress during the preceding session, and has been intro- 
duced in the House as H. R. 7646. No hearings have been held as yet. 

We conclude, Mr. Chairman, on the basis of our experience so far, 
and in the light of the difficulties inherent in stationing troops abroad, 
that these jurisdictional arrangements have worked remarkably well, 
both from the standpoint of facilitating and supporting our foreign 
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policy and our national security, and also from the equally important 
standpoint of securing to our servicemen abroad the maximum pro- 
tections when tried in foreign courts. 

Senator FLANpERS. Thank you, Mr. Leigh. 

I think, General Hickman, we might proceed with your report, and 
then raise questions on the two of them together. 


STATEMENT OF BRIG. GEN. GEORGE W. HICKMAN, JR., ASSISTANT 
JUDGE ADVOCATE GENERAL OF THE ARMY; ACCOMPANIED 
BY COL. HOWARD §S. LEVIE, CHIEF, INTERNATIONAL AFFAIRS 
DIVISION, JAG, UNITED STATES ARMY 


General Hickman. Yes, sir. 

Mr. Chairman, it is a pleasure personally for me to represent or be 
the spokesman for my colleagues from the three services, and who are 
down here at the other end of the table. I am happy to have the 
opportunity once more to present, on behalf of the Defense Depart- 
ment, the annual report concerning the operation of our various 
status of forces arrangements throughout the world. 

Senator FLANDERS. These representatives of the three services 
have all seen this report, I take it, or this statement; or have they 
not? 

General Hickman. I am not sure that they have, sir. This repre- 
sents my 

Senator FLANDERS. They are familiar with the material? 

General Hickman. Yes, sir; they have furnished most of the statis- 
tical material from their respective services. 

The facts and figures which I will give to you represent the experi- 
ence of the three services and cover the period December 1, 1954, 
through November 30, 1955. The statistics, therefore, include the 
statistics previously furnished to this committee and to the House 
Foreign Affairs Committee in July of 1955 covering the 6-month 
period from December 1954 through May 1955. 

This report concerns existing agreements and arrangements relative 
to the exercise of criminal jurisdiction over persons subject to United 
States military law stationed in foreign countries as well as the impact 
that these agreements and arrangements have had upon the operation 
of our forces and upon the morale and discipline of the members 
thereof. 

Except for territories controlled by the United States (such as the 
Ryukyus), where without agreement the United States exercises an 
exclusive criminal jurisdiction over members of its forces, the United 
States Government has concluded agreements with practically every 
country in which United States forces are stationed, which, in addi- 
tion to other matters, delimit the criminal jurisdiction which is to be 
exercised by the United States military authorities and by the foreign 
authorities over persons subject to United States military law. 


STATUS OF FORCES AGREEMENT 


As the members of the subcommittee are aware, the Senate on 
July 15, 1953, gave its advice and consent to the ratification of the 
Agreement Between the Parties to the North Atlantic Treaty Regard- 
ing the Status of Their Forces, signed at London on June 19, 1951. 
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This agreement is now applicable in Belgium, Canada, France, Greece, 
Luxembourg, the Netherlands, Norway, the United Kingdom, the 
United States, Turkey, Denmark, Italy, and Portugal. 

Senator FLANpERs. Those are all NATO countries? 

General Hickman. Yes, sir, those are all NATO countries, and the 
last three have ratified during the past year. As a matter of fact, 
the Status of Forces Agreement did not become effective in Italy until 
January 1956. 

The only NATO countries in which the agreement is not in effect 
are Iceland, which, as Mr. Leigh pointed out, has no military forces, 
and is not expected to ratify, and the Federal Republic of Germany 
where the United States enjoys what is practically exclusive jurisdic- 
tion under the Bonn agreements of 1952 as amended by the Paris 
protocol of 1954. 

The details of the jurisdictional provisions of the NATO Status of 
Forces, as set forth in article VII of that agreement—the theory of 
concurrent jurisdiction in most instances—have been previously 
described to this subcommittee. An exposition may be found in my 
remarks here last year at page 19 of the printed report of the hearings. 

The Department of Defense continues to do everything in its power, 
within the framework of the Status of Forces formula, to make this 
and our other jurisdictional arrangements operate successfully and 
fairly both with respect to individuals accused of crime and with 
respect to our relationship with the host countries. However, 
United States authorities do not stop there. They have, whenever 
possible, sought to extend their jurisdiction over persons subject to 
United States military law in the NATO countries by bilateral agree- 
ments or understandings. It has been necessary because of the in- 
sistence of the host countries, as the subcommittee is aware, to classify 
some of the ancillary agreements which enlarge the scope of United 
States jurisdiction over and beyond the NATO Status of Forces 
formula. By such agreements ‘and understandings United States 
military authorities now exercise exclusive criminal jurisdiction, or 
what is tantamount thereto in certain areas; in others, military per- 
sonnel who are present in the country on leave are granted the same 
status as personnel in the country in the performance of official duties. 
In some countries it has been agreed that the host government will 
waive its right to exercise jurisdiction over our personnel in all cases 
except those which they consider to be of particular importance, and 
that the pretrial custody of our personnel who are to be tried in a for- 
eign tribunal will rest with the United States. 

Senator FLanpers. I do not know what the present situation is. 
I was interested in England a year ago, in that the area in which the 
English were anxious to retain their jurisdiction was quite largely in 
traffic violations. They wanted to make sure that the right-handed 
Americans that get caught were right-handed. 


IMPLEMENTATION OF SENATE RESOLUTION IN NATO COUNTRIES 


General Hickman (continuing). As the Subcommittee knows, under 
the Senate resolution of July 15, 1953, giving advice and consent to 
the ratification of the NATO Status of Forces Agreement, the 
Commander in Chief, European Command, was directed to: 

(a) Undertake a general examination of the criminal and procedural 
laws of each NATO country and a comparison thereof with the con- 
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stitutional procedural safeguards and elements of a fair trial in the 
United States. Principal emphasis was to be placed on those safe- 
cuards which were of such a fundamental nature as to be guaranteed 
by the constitution of the United States in all civil and criminal 
proceedings in the United States. 

(6) Apply the results of his general study to each case to be tried 
by foreign tribunals to determine whether under all the facts and 
circumstances of that case there was danger that the accused would not 
receive fair treatment. 

(c) Employ existing local procedures to obtain custody of an 
accused and authority to exercise jurisdiction over him. 

(¢) In cases in which foreign authorities either refused to release 
jurisdiction over the accused or held him without any probability 
that jurisdiction would be released and it further appeared that the 
accused might be deprived of a fair trial and treatment if tried, after 
consultation with the United States Embassy in appropriate cases, 
either submit a formal request for a waiver of jurisdiction or refer the 
matter immediately to the Embassy for action through diplomatic 
channels. Action of the latter type is to be reported to the Judge 
Advocate General of the service concerned and to the Department of 
State. 

(e) Recommend to the Chief of the United States diplomatic 
mission concerned an individual or individuals who should be ap- 
pointed to observe all trials by the local courts of persons subject to 
United States military law. 

f) Report all failures of the local courts to comply with the require- 
ments of paragraph 9, Article VII, of the Status of Forces Agreement, 
as well as any treatment of the accused which is deemed unfair, to the 
Judge Advocate General of the service concerned and request the 
Embassy to protect the rights of the accused. 

By appropriate Department of Defense regulations, the require- 
ments of the Senate Resolution have been made applicable insofar as 
possible in every country where United States forces are regularly 
stationed. 


SENATE RESOLUTION INVOKED 


At the hearing of last year you were advised of the one case in which, 
up to that time, the full formal procedure called for by the Senate 
resolution had been invoked—that of Pfc. Jerry Baldwin, who had 
not been confronted, in a French court, with the witnesses against 
him as required by paragraph 9, article VII, of the Status of Forces 
Agreement. That case was closed with an expression of regret by the 
French Foreign Office and Private Baldwin’s freely expressed desire, 
after his fine was remitted, that no further appeal be taken. No other 
case has arisen which has so far prompted the formal invocation of the 
Senate resolution. One case is under study by the appropriate 
Embassy and the military commander as representing a possible 
violation of the rights of the accused. The case involved three 
servicemen and a copy of the observer’s report with its unpleasant 
details was furnished to the subcommittee at the conclusion of last 
year’s hearings, At the present time only one of the individuals 
involved is in foreign custody, one having been released under a sus- 
pended sentence and another having been permitted to return to the 
United States for hospitalization. The court of highest jurisdiction 
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of the country concerned recently affirmed the findings and sentence 
with respect to the remaining person and in the opinion of the ap- 
pointed observers the original defects in the trial amounting to a 
denial of justice were not cured. This committee will, of course, be 
immediately advised of any developments and any action taken by 
the Department of State. 

I might add that in another case the interpreter was considered 
inadequate and the official observer was relegated to a seat in the rear 
of the courtroom where he had difficulty in hearing everything that 
transpired. When this was brought to the attention of the authorities 
of the receiving state they issued a directive which should prevent any 
recurrence of such an incident. The action to be taken with regard 
to the particular case itself is still under consideration. 

We have also had a few cases of minor offenses which involve 
situations such as lack of confrontation of witnesses at the original 
trial, but on appeal confrontation was afforded, or where there was 
a reported discrepancy at the trial, but the accused did not desire 
an appeal to be taken in his behalf, or where appeal, which may cure 
the defect, is pending. 

Having been advised by this subcommittee at the hearings of last 
year that the Senate desires us to use our best judgment in reporting 
cases which have been finally adjudicated legally or which have been 
concluded to the satisfaction of the accused, I have not included the 
details of these few cases in this report. They are, however, avail- 
able if the committee wishes to inspect them. 


STATISTICS CONCERNING THE EXERCISE OF JURISDICTION BY FOREIGN 
COURTS OVER PERSONS SUBJECT TO UNITED STATES MILITARY LAW 


J | ‘orlduide 


Before presenting detailed statistics reflecting the workings of our 
jurisdictional arrangements with the various host countries and the 
impact which these arrangements have had upon our mission and 
the morale of our forces, I would like to show you, graphically, the 
overall picture of the exercise of criminal jurisdiction in all foreign 
courts and by the courts of NATO countries. The charts referred to 
in the fellowing testimony are shown on pages 20 and 21. 

The first chart has to do with the exercise of criminal jurisdiction 
over our citizens subject to military law by foreign tribunals for the 
reported period December 1, 1954, through November 30, 1955. 

The left block is the world at large; the next block to it has te do 
with the NATO SOF countries. 

Senator FLanpERs. What does SOF stand for? 

General Hickman. Status of Forces; the NATO countries where 
the Status of Forces Agreements are in effect. 

Senator FLanprErs. Yes. 

General Hickman. As to offenses, 10,249 were alleged worldwide, 
subject to the jurisdiction of foreign courts. In the NATO Status 
of Forces Agreement countries, 4,977 offenses were alleged subject to 
foreign jurisdictions. 

Senator FLtanpers. Did not either you or Mr. Leigh refer to 
various preexisting administrative agreements with regard to a 
trial for offenses? 

General Hickman. Yes, sir. 

Senator FLanpers. Now those are 
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General Hickman. They would be included in this total block 
at the left [indicating]. 

Senator FLANDERS. But not in the right? 

General Hickman. Not in the right, sir. 

Senator FLANDERS. Yes. All right. 

General Hickman. Over here, and not here, would include Japan, 
the Philippines, Panama, the leased bases, to name some of them. 

Senator FLanprers. Yes. All mght. But still, 1 judge—why do 
you not classify, perhaps with a separate color, the Japanese cases 
with NATO, since it follows so closely the NATO formula? 

General Hickman. I[ could have done that, sir, and we do have each 
country spelled out separately in a book which we will put before 
the committee, sir. 

Senator FLANpeERs. In other words, your chart is a little bit too 
simple, and that is a very rare sm on the part of chart makers. 

General Hickman. With that, sir, I probably should turn to the 
next chart. 

Waivers were granted worldwide in 66 percent of the cases; in 
NATO countries, 57 percent. : 

Pending, worldwide, 3.5 percent; 3.6 nm NATO. 

Charges dropped, worldwide, 2.7 percent; 1.1 percent in NATO. 

Tried by foreign tribunals, world, 30.7 percent of this total; tried 
in NATO, 42.4 percent of this total. 

Acquitted, 2.2 percent worldwide; but 7.7 percent in the NATO 
countries. 

A fine or reprimand only imposed, worldwide, in 25.8 percent of 
the cases; NATO, 36.6 percent. 

Sentences to confinement with confinement suspended, 1.4 percent, 
world; same, NATO. 

Sentences to confinement not suspended, 1.2 percent, world; same, 
NATO. 

As of November 30, 1955, the end of our reporting period, our citi- 
zens subject to military law who had been tried by foreign courts 
and who were sentenced to confinement, not suspended, and were mm 
jail, totaled 81. In terms of confinement for those 81, they were as 
follows: One year or less, 14; 1 to 2 years, 13; 2 to 3 years, 11; 3 to 4 
vears, 15; 4 to 5 years, 17; and over 5 years, 11. 

| might say, Mr. Chairman, that the maximum sentence in the 
case of any one of our persons who has been sentenced by a foreign 
tribunal is 15 years. 

Now to the types of offenses which these 81 people have committed: 
Robbery, larceny, and related offenses, 44; rape and related offenses, 
19; murder and manslaughter, 6; aggravated assault and related of- 
fenses, 6; traffic offenses, 4; negligent homicide, 1; drug offenses, 1. 

| would like, now, to give you a more detailed breakdown of the 
statistics relating to the exercise of foreign criminal jurisdiction on a 
worldwide basis. 

During the period December 1, 1954, through November 30, 1955, 
10,249 persons subject to United States military law were accused of 
offenses subject to the jurisdiction of foreign courts throughout the 
world. 6,488 of these offenses were traffic violations. Foreign courts 
waived their jurisdiction in 6,769 of the cases subject to their juris- 
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diction and tried 3,142 of such cases. The other cases subject to the 
jurisdiction of foreign courts were either dropped or are still pending. 
2,030 of the offenses tried were traffic violations. Foreign courts ac- 
quitted 225 individuals, and imposed confinement in 266 cases. 
Confinement was suspended in all but 120 cases. As to these 120 
cases, confinement for more than 5 years was imposed in only 6 cases. 


NATO STATUS OF FORCES COUNTRIES 


During the period December 1, 1954, through November 30, 1955, 
1,977 persons subject to U nited States military law were accused of 
offenses subject to the jurisdiction of the courts of NATO countries 
operating under the Status of Forces Agreement. Those countries 
waived their jurisdiction in 2,840 of these cases and tried 2,111 of the 
offenses subject to foreign jurisdiction. Courts of NATO Status of 
Forces countries acquitted 163 individuals, reprimanded 43, imposed 
fines in 1,777 cases, and imposed confinement in 128 cases. Confine- 
ment was suspended in all but 60 cases. Thus confinement (not sus- 
pended) was imposed in only 1.2 percent of all cases subject to the 
jurisdiction of the courts of NATO Status of Forces countries. As of 
November 30, 1955, 180 cases concerning persons subject to United 
States military law were pending in those countries. 


EXERCISE OF JURISDICTION IN NATO COUNTRIES 


France (effective since August 23, 1953) 

For the period of this report, 3,172 persons subject to United States 
military law were accused of offenses subject to the jurisdiction of 
French courts under the provisions of the NATO Status of Forces 
Agreement. 2,595 of these offenses were traffic violations. France 
waived its jurisdiction in 2,668 cases and tried 439 of the offenders 
over whom it had retained jurisdiction. 249 of the offenses tried 
were traffic violations. 

French courts dropped charges in 28 cases, acquitted 40, and im- 
posed confinement in 92 cases. ‘The confinement was suspended in 
all but 28 cases. 

The Army commander has reported that jurisdictional arrangements 
have had no significant effect upon the accomplishment of his mission. 

He states that “factors influencing morale and discipline mentioned 
in previous periodic reports as well as the overall impression that 
jurisdictional procedures are generally working well, remain and are 
reaffirmed.’ He further states, however, that the Frene ‘h procedure 
permitting combined trial of criminal and civil actions is a “persistent 
source of irritation and dissatisfaction,” and that, because ‘‘civil issues 
are permitted to influence criminal issues and vice versa, contrary to 
basic concepts of American jurisprudence, the deterrent effect of 
criminal punishment is weakened.” 


Belgium, Norway, the Netherlands (effective since August 23, 1953) 
Over the period December 1, 1954, through November 30, 1955, 
seven persons subject to United States military law were accused of 
offenses subject to the jurisdiction of Belgian courts. Belgian author- 
ities tried 2 cases, dropped charges in 1 case, and waived jurisdiction 


in 2 cases. 
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During the same period, 13 persons subject to United States military 
law in the Netherlands and Norway were accused of offenses subject 
to the jurisdiction of Dutch and Norwegian courts. These countries 
waived their jurisdiction in 11 cases. A Norwegian court tried one 
individual and sentenced him to a fine. 

The Service commanders concerned have reported that jurisdictional 
arrangements have had no adverse effects upon the accomplishment of 
their mission or upon the morale and discipline of their forces. 
Luxembourg (effective since July 23, 1954) 

In Luxembourg, 27 persons subject to United States military law 
who were in Luxembourg in a leave status committed offenses subject 
to the jurisdiction of Luxembourg courts. Luxembourg waived its 
jurisdiction over 12 of the cases and tried 6. The individuals tried in 
Luxembourg were sentenced to the payment of fines only. 

No United States personnel are stationed in Luxembourg but the 
United States military attaché at Brussels reports that those cases 
involving personnel from commands stationed outside of the country 
“have been justly handled by Luxembourg authorities”. The absence 
of adverse effects upon morale as a result of the jurisdictional arrange- 
ments is reported both by the military attaché and by the commander 
of the Twelfth Aur Force which furnishes air police for patrol of the 
city of Luxembourg. 

Greece (effective since July 26, 1954) 

In Greece, no person subject to United States military law was tried 
by local courts in 1955. 

The Air Force commander has stated that the local jurisdictional 


arrangements have been a prime factor in maintaining a high level of 
morale. 
Turkey (effective since June 17, 1954) 

In Turkey, 18 persons subject to United States military law were 
accused of offenses subject to the jurisdiction of Turkish courts. No 
waivers were given by Turkey. Turkish courts imposed confinement 
in 3 cases but the confinement was suspended in 2 cases. 

As the subcommittee was advised in the hearings of last year, some 
misunderstanding has developed with the Turkish authorities as to 
the effect to be given by their courts to a certification of official duty 
issued by United States authorities. 

Senator FLANDERS. That is the question as to whether the accused 
was or was not on official duty at the time? 

General Hickman. Yes, sir. If he is on official duty, Mr. Chair- 
man, we bave the primary jurisdiction, 

Senator FLanprrs. Yes. 

General Hickman. Efforts continue to resolve this situation. 
Although the Status of Forces Agreement does not specify who shall 
have the authority to make a final determination as to such matters, 
it is the position of the Department of Defense, based upon the 
minutes of the NATO working group which drafted the Status of 
Forces Agreement, that such determination should properly rest with 
the authorities of the sending state. 

The Chief of the Joint American Military Mission reports for the 
period ending November 30, 1955: 
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“In Turkey, particularly with respect to minor traffic accidents, 
many more criminal cases are initiated and tried than would be the 
case in the United States. In addition, normal court procedure is to 
conduct a series of brief hearings over a period of time.’”’ I explained 
to you, Mr. Chairman, last year, how they will bite off a little portion 
of the trial and then wait a while, but that is their system. That is 
what they do for all their accused. 

Senator FLanpers. That is not unknown in Senate hearings. 
{Laughter}. 

General Hickman. “However, it is not believed that the overall 
effect of the exercise of foreign criminal jurisdiction has an adverse 
effect on morale. Pretrial confinement of offenders by the Turkish 
authorities has been almost nonexistent.” 

United Kingdom (effective since June 13, 1954) 

During this period 1,235 persons subject to United States military 
law were accused of offenses subject to the jurisdiction of British 
courts; 918 of these offenses were traffic violations. Great Britain 
waived its jurisdiction in 80 cases and tried 1,225 of the offenses over 
which it had retained jurisdiction; 966 of the offenses tried were 
traffic violations. British courts imposed confinement in 32 cases, 
One of the sentences to confinement was withheld for 1 year. 

The service commanders concerned (Army, Air Force, and Navy) 
have reported that the jurisdictional arrangements have had no 
detrimental effect on the morale or discipline of their forces, or upon 
the accomplishment of their missions. 


Canada (effective since September 27, 1953); including Newfoundland 
and Goose Bay 

During the period December 1, 1954, through November 30, 1955, 
505 persons subject to United States military law were accused of 
offenses subject to the jurisdiction of Canadian courts under the pro- 
visions of the NATO Status of Forces Agreement. 263 of these 
offenses were traffic violations. Canada waived its jurisdiction in 67 
of these cases and tried 426 of the offenses over which it had retained 
jurisdiction. 213 of the offenses tried were traffic violations. Can- 
adian courts imposed confinement in no cases. 

The Army and Navy commanders have reported that jurisdictional 
arrangements have had no adverse effects upon the morale and 
efficiency of their forces. The Air Force commander has stated that 
“local jurisdictional arrangements have been of such a highly satis- 


factory nature as to assist this command in the performance of its 
mission.” 


Denmark, Germany, and Portugal 


No cases subject to local jurisdiction arose in Denmark, Portugal, 
or the Federal Republic of Germany during the reporting period. 

I would like to add at this point that since the various effective dates 
of the NATO Status of Forces Agreement in the NATO countries, 
our cumulative figures show that for all three services, through 
November 30, 1955, 8,691 cases have arisen subject to foreign juris- 
diction with 119 persons sentenced to confinement not suspended. I 
I have here a chart covering the cumulative figures which I would like 
to insert in the record. 

The chart is as follows: 
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This concludes the portion of my report dealing with the NATO 
Status of Forces Agreement. 


EXERCISE OF JURISDICTION IN JAPAN (EFFECTIVE OCT. 28, 1953 

The United States concluded with Japan an agreement on criminal 
jurisdiction similar to that contained in the NATO Status of Forces 
Agreement on October 28, 1953. This agreement (The Protocol to 
amend Article XVII of the Administrative Agreement) provides a 
NATO Status of Forces type jurisdictional formula for United States 
forces in Japan. This agreement was recently, as you have heard, 
considered in the District Court for the District of Columbia. 

During the period of this report, 3,987 persons subject to United 
States military law were accused of offenses subject to the jurisdiction 
of Japanese courts. 1,875 of these offenses were traffic violations. 
Japan waived its jurisdiction in 3,801 of these cases and tried 178 of 
the offenses over which it had retained jurisdiction: 46 of the cases 
tried were for traffic violations. Japanese courts imposed confine- 
ment in 100 cases but suspended the confinement in all but 47 cases. 

On December 6, 1955, all United States prisoners were transferred 
from Fuchu Prison to a new centrally heated prison at Otsu. We 
have a fairly detailed cable report on the conditions of the prison which 
can be made available if the subcommittee wishes. 

Senator FLaAnprErRs. Are those conditions reasonably favorable? 

General Hickman. I would say so, yes, sir. 

The Army commander has stated that the jurisdictional arrange- 
ments have had 
no marked impact on the accomplishment of the assigned mission of my com- 
mand, or on the morale and discipline of my forces. 

The Air Force commanders have reported “negligible impact’? and 
“little, if any, impact,’ and no adverse effects upon the morale and 
discipline of their forces, or upon the accomplishment of their missions. 
One commander states that: 

Experience has shown that the Japanese normally exercise jurisdiction only 
in aggravated cases and the sentences resulting therefrom are appreciably less 
severe than those adjudged for like or similar offenses tried in United States 
courts—civilian as well as military. 

Another commander states that Japanese sentences have been ‘‘fair 
and just.’”’ Another, although reporting no trials of personnel of 
his command, suggests nevertheless that— 

considering the very real possibility that injustices may result, it is believed 
that the assumption of jurisdiction by Japanese courts should be a matter of 
continuing concern, 

The Commander, Naval Forces, Far East, comments that expenses 
in monitoring pretrial investigations and trials in Japanese courts 
have placed considerable burden upon the military forces in Japan— 
but he reports that 


current jurisdictional arrangements have not appreciably affected morale. 
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EXERCISE OF JURISDICTION UNDER OTHER AGREEMENTS 


Spain (effective since September 26, 1953), Ethiopia (effective since 
May 22, 1953), Korea (effective since July 12, 1950), Greenland 
(effective since April 27, 1951) 

In Spain, Ethiopia, Korea, and Greenland no persons subject to 
military law were tried by foreign tribunals throughout the period of 
this report. 

Italy (NATO SOF effective since January 22, 1956) 

Prior to the entry into effect of NATO SOF on January 22, 1956, 
and therefore for our present reporting period, the members of our 
forces in Italy received no exemption from Italian jurisdiction for 
offenses triable in their courts. 

During the pe riod December 1, 1954, through November 30, 1955, 
65 persons subject to United States military law were accused of 
offenses subject to the jurisdiction of Italian courts. Charges were 
dropped in 5 cases, 24 individuals were acquitted, and 43 were tried. 
[talian courts imposed confinement in 9 cases but suspended the 
confinement in 8 cases. 

(At this point Senator Ervin assumed the chair.) 

Italian law prior to January 22, 1956, on which date the NATO 
SOF entered into effect in Italy, precluded trials in that country by 
United States courts-martial. "The effect was that, absent the Status 
of Forces Agreement, members of our forces in Italy received no exemp- 
tion from Italian jurisdiction for offenses triable in Italian courts. 
Now that the NATO SOF is effective, however, members of our 
forces may for the first time have certain of the alleged offenses, in 
accordance with the SOF formula, adjudicated by United States 
courts-martial. It is anticipated that the pattern of waivers of 
jurisdiction will develop in Italy as it has in other countries. 

Iceland (effective May 5, 1951) 

Although iceland has not ratified the SOF Agreement, by the terms 
of a Defense agreement (TIAS 2295) a formula of concurrent jurisdic- 
tion, similar to NATO SOF, has been adepted. For the period 
December 1, 1954, through November 30, 1955, 227 persons subject to 
United States military law were accused of offenses subject to the 
jurisdiction of Icelandic courts. Iceland waived its jurisdiction in 9 
of these cases, dropped charges in 46 cases, and tried 130. Icelandic 
courts sentenced only two individuals to confinement not suspended. 

The Service commanders (Army, Air Force, and Navy) have 
reported that jurisdictional arrangements have had no adverse effect 
upon the accomplishment of the mission or upon morale or discipline 
of the forces. The Navy commander states that punishments meted 
out by the Icelandic courts are in most instances less than courts- 
martial usually adjudge. 


French Morocco (effective November 6, 1950) 


During the period December 1, 1954, through November 30, 1955, 
188 persons subject to United States military law were accused of 
offe nses subject to the jurisdiction of French Moroccan courts. 
French Morocco waived its jurisdiction in 61 of these cases, dropped 
charges in 10 cases, and tried 90. French Moroccan courts acquitted 
13 and imposed confinement upon 17. The sentences to confinement 
were suspended in all but two cases. 
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The Air Force commander states that the jurisdictional arrange- 
ments have no direct effect upon the accomplishment of the mission 
of the command. He reports, however, that morale of personnel 
involved in minor offenses is affected adversely by long delays between 
the date of the offense and the date of final adjudic ation, and that the 
amount of time spent by other personnel in assisting the accused and 


in monitoring proceedings is disproportionate to the offense in th 
majority of cases. 


Philippines (effective March 26, 1947) 

In time of war United States military authorities in the Philippines 
exercise exclusive jurisdiction over members of the Armed Forces of 
the United States. In time of peace they exercise jurisdiction with 
respect to all offenses which are committed by such members within 
United States bases in the Philippines except those against the security 
of the Philippines. Outside of the base areas the jurisdiction of 
United States authorities is limited to offenses against the security 
of United States and to offenses in which only members of the Armed 
Forces of the United States are involved. However, if the prosecuting 
attorney finds that an offense committed by a member of the Armed 
Forces of the United States is one which occurred while performing a 
specific military duty or is one occurring during a period of national 
emergency, jurisdiction is exercised by United States authorities. 

Che Army and Air Force commanders report that, except for minor 
inconveniences in some cases, jurisdictional arrangements have had 
no adverse effect upon the accomplishment of the mission or upon 
the morale and efficiency of the forces. The Navy commander reports 
that ‘the impact upon morale has been quite favorable and at the 
same time the posed threat of arrest and conviction by Philippine 
courts with possible imprisonment in a Philippine jail contribute to 
good discipline.” 

Libya (effective September 9, 1954) 

Over the period December 1, 1954, through November 30, 1955, 
only 2 persons subject to United States military law were accused of 
offenses subject to the jurisdiction of Libyan courts. Libya waived 
its jurisdictioa in both cases. 

No persons subject to United States military law were tried by 
Libyan courts during 1955. The Air Force commander reports that 
jurisdictional arrangements have not had an adverse effect upon the 
accomplishment of the mission or upon morale and discipline. 
Panama Canal Zone (effective January 25, 1955) 

The United States military personnel who commit offenses in 
Panama outside of the Canal Zone are subject to the primary juris- 
diction of Panamanian courts. Pursuant to an informal agreement of 
1943 between United States military authorities and the Commandant 
of the Panamanian National Police, military personnel who commit 
offenses within the Republic of Panama and who are apprehended 
therein by the Panamanian authorities are, frequently, turned over 
to United States authorities for disciplinary action. 

During the period December 1, 1954, through November 30, 1955, 
404 persons subject to United States military law were accused of 
offenses subject to the jurisdiction of Panamanian courts. Panama 
waived its jurisdiction in 10 of these cases and tried 297 of the offenses 
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over which it had retained jurisdiction. Panamanian courts acquitted 
7, fined 289, and imposed confinement in 1 case. Confinement was 
not suspended. 

Service commanders (Army, Navy, and Air Force) concerned have 
reported that the long-standing jurisdictional arrangements have had 
no adverse effect upon the morale and discipline of the United States 
forces and are very satisfactory. 

Lease d hase S 


In Bermuda, Antigua, Trinidad, British Guiana, Jamaica, the 
Jahamas, Saint Lucia, the Turks, and Caicos Islands, United States 
military authorities exercise exclusive jurisdiction over members of 
the United States Armed Forces in time of war only. In time of 
peace, our authorities exercise exclusive jurisdiction over members of 
the United States Armed Forces with respect to security offenses and 
offenses against persons or property of persons subject to United 
States military law committed within United States base areas. As 
to all other offenses, no matter where committed, jurisdiction is 
concurrent. 

During the period December 1, 1954, through November 30, 1955, 
296 persons subject to United States military law were accused of 
offenses subject to the jurisdiction of courts of the leased base areas; 
249 of these offenses were for traffic violations. These courts waived 
their jurisdiction in 5 cases, dropped charges in 4, and tried 285. 
They acquitted 1 individual, imposed fines upon 260 individuals and 
sentenced 6 to confinement not suspended. 

1 


2icOTes 


No United States personnel were tried by the local courts during 
the period December 1, 1954, to November 30, 1955. 
Saudi Arabia 

United States military authorities in Saudi Arabia exercise what 
amounts to exclusive jurisdiction over United States military personnel] 
with respect to offenses committed inside United States areas and the 
roads leading thereto. Authorities of Saudi Arabia may exercise 
primary jurisdiction over other offenses committed by military per- 
sonnel and over all offenses committed by other persons subject to 
United States military law. None of our personnel have ever been 
tried by local courts. 


EXERCISE OF JURISDICTION OVER PERSONNEL OF MILITARY ASSISTANCE 
ADVISORY GROUPS AND MILITARY MISSIONS 


Mutual defense assistance agreements and military mission agree- 
ments may be conveniently divided into two distinct types insofar 
as the exercise of criminal jurisdiction over United States military 
personnel discharging duties thereunder is concerned: (1) those under 
which such personnel are completely exempt from the jurisdiction of 
foreign courts and (2) those under which they enjoy a limited exemp- 
tion from the jurisdiction of foreign courts. 

In Yugoslavia, Spain, Greece, Ethiopia, and Thailand, military 
assistance advisory group personnel enjoy full diplomatic immunity; 
in Iran, Iraq, Turkey, and Saudi Arabia they are subject to the 
concurrent jurisdiction of United States and local courts; in the 
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Philippines, Netherlands, Great Britain, Luxembourg, Norway, 
Belgium, France, Korea, Japan, Pakistan, Formosa, Indonesia, 
Indochina, Colombia, Cuba, Denmark, Portugal, Chile, and Italy, 
their status is that of personnel of corresponding rank of the United 
States diplomatic mission. 

United States military personnel discharging duties in connection 
with the Military Assistance Agreement of 1952 with Brazil enjoy that 
diplomatic immunity which is conferred by international custom upon 
Embassy personnel of corresponding rank. United States military 
personnel who are members of the Joint Brazil-United States Military 
Commission (JBUSMC), created by the Political-Military Agreement 
of 1942, enjoy as a matter of practice the same diplomatic immunity, 
although the Political-Military Agreement is silent as to their status. 
It would appear that United States authorities in Brazil exercise con- 
current jurisdiction over offenses committed by other military 
personnel stationed in Brazil. 

It is understood that the Brazilian authorities have agreed, as a 
matter of policy, that United States military personnel who commit 
offenses in Brazil will be turned over to United States authorities for 
trial. None of our personnel was tried by Brazilian courts during the 
period December 1, 1954—November 30, 1955. 

With respect to United States Army, Navy, and Air Force military 
mission personnel those in Mexico are subje ct to the exclusive criminal 
jurisdiction of the United States while those in Chile, Cuba, Colombia, 
Argentina, Bolivia, Venezuela, Honduras, El Salvador, Costa Rica, 
Uruguay, Ecuador, Haiti, Nicaragua, Peru, Guatemala, Liberia, and 
Iran, are subject to the concurrent jurisdiction of United States 
military courts and local courts. 


CONCLUSION 


To summarize, during the period December 1, 1954, through 
November 30, 1955, 10,249 persons subject to United States military 
law were accused of offenses subject to the jurisdiction of foreign 
courts throughout the world. Foreign courts waived their jurisdiction 
in 6,769 or 66:04 percent of these cases and tried 3,142 or 30.65 percent 
of the offenses subject to foreign jurisdiction. 

As to those NATO countries which exercise criminal jurisdiction 
over persons subject to United States military law under the provi- 
sions of the Status of Forces Agreement (Belgium, Canada, Denmark, 
France, Luxembourg, The Netherlands, Norway, Turkey, and The 
United Kingdom), statistics available to the Department of Defense 
disclose that within this reporting period 4,977 persons subject to our 
military law committed offenses subject to the jurisdiction of the courts 
of those countries. These courts tried 42.41 percent of these offenses, 
imposed confinement in 128 cases, but suspended the confinement in 
all but 1.20 percent of the total cases. 

Senator Ervin. That would be 51 or 52 people, then, approxi- 
mately, in rough figures. 

General Hickman. Yes, sir. 

Worldwide statistics for the period December 1, 1954, through 
November 30, 1955, compared with worldwide statistics for the same 
period in 1954 indicate that (a) foreign countries waived their juris- 
diction in a smaller percentage of cases in 1955 than in 1954 (66.04 per- 
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cent as compared with 73.1 percent); (6) that a greater percentage of 
cases subject to the jurisdiction of foreign courts were tried by foreign 
courts in 1955 than in 1954 (30.65 percent as compared with 14.8 per- 
cent) ; and (c) that the percentage of individuals who received sentences 
to confinement which were not suspended was approximately the same 
in 1955 as in 1954 (1.17 percent in 1955 as compared with 1.0 percent 
in 1954). 

The comments which have been received from commanders in the 
field indicate that although some are averse to the jurisdictional 
arrangements, nevertheless in all but one of the countries in which by 
agreement military jurisdiction is shared with foreign courts they 
consider that these arrangements have not had a detrimental effect 
upon the accomplishment of our military missions or upon the morale 
and discipline of the members of the forces. The exception is 
French Morocco where extended delays in investigations and trial 
have, to a certain extent, impaired morale and discipline. 

Although the exercise of jurisdiction over United States personnel 
by foreign courts has not, in general, affected the morale and efficiency 
of the forces adversely, the interests of individual servicemen must 
continue to be fostered and protected at all costs and in every instance. 
To this end, judge advocates of the three services are active through- 
out the world. Local level arrangements are developed, effective 
liaison with the officials of the host state is constantly maintained 
and lawyers are required to be present as official observers at all 
foreign trials with the exception of minor cases such as simple traffic 
offenses. The principal Army judge advocate in France, for example, 
holds a weekly conference with representatives of the French Ministry 
of Justice at which all pending cases are discussed and means devised 
to solve problems which may arise. With respect to the recent entry 
into force of NATO SOF in Italy a series of conferences have been 
held in Rome attended by judge advocates, State Department per- 
sonnel, and Italian officials to develop operating procedures under the 
agreement, 

As a matter of fact, Mr. Chairman, our man in France who has had 
such an extensive experience in this regard has gone down to Italy 
to assist our legal people down there with his know-how as devel- 
oped in France. 

You may be assured that The Judge Advocates General of the three 
services and the officers who serve in their corps will continue to do 
all in their power to assure that the right of service personnel to fair 
trial and fair treatment is not Cane affected by their being sub- 
jected to the jurisdiction of foreign courts. 

Senator FLANDERS. May I ask a question? 

Senator Ervin. Yes. 

Senator FLanpers. There are some countries in which we have 
military missions which I did note in going through here. For in- 
stance, Pakistan and Thailand. 

General Hickman. Yes, sir. 

Senator FLANDERS. Missions, of course, are not very extensive, but 
we do have some men. What is the status of those countries, as 
examples? 

General Hickman. We have had no trials in those countries, sir. 

Senator FLanprErs. Beg pardon? 

General Hickman. We have had no trials of any of our personnel 
in those countries. 
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Senator FLanpErRs. We have not had them? 

Mr. Leicu. I can make a general answer, Senator, to that. 

It varies somewhat from country to country. We have two types 
of missions. We have the old style military training mission which 
was established long before we had a mutual security program, and 
then we have the military assistance advisory groups. In most cases, 
those missions are, as a general proposition, assimilated to the diplo- 
matic mission and considered part of it, and that is specifically stated 
in the military assistance advisory group agreements. 

Senator FLanpers. Then they come under diplomatic immunity? 

Mr. Leien. That is true, sir. But that does not mean that they 
would in every case be free from the obligation to stand trial. 

Senator FLANDERS. Yes. 

Mr. Lercu. For example 

Senator FLanpeErs. That is at the discretion, however, of the head 
of the mission. 

Mr. Leien. That is true, sir, like any diplomatic immunity. 

Now, not all of our people have diplomatic immunity, even though 
they are members of the military advisory group. They are some- 
times grouped with certain personnel of the Embassy who have vary- 
ing arrangements from one country to another. 

But by and large, we do not have those people tried abroad. 

Senator FLANDERS. What was that place you called my attention 
to, Mr. Braswell, the foot of page 30, the statement is: 

In Yugoslavia, Spain, Greece, Ethiopia, and Thailand, military assistance 
advisory group personnel enjoy full diplomatic immunity; in Iran, Iraq, Turkey, 
and Saudi Arabia they are subject to the concurrent jurisdiction of United States 
and local courts; in the Philippines, senior officers enjoy full diplomatic immunities, 
while others are subject to the jurisdiction of Philippine courts to the extent that 
other members of our forces stationed therein are subject thereto; in the Nether- 
lands, Great Britain, Luxembourg, Norway, Belgium, France, Korea, Japan, 
Pakistan, Formosa, Indonesia, Indochina, Colombia, Cuba, Denmark, Portugal, 
Chile, and Italy, their status is that of personnel of corresponding rank of the 
United States diplomatic mission. 

Pakistan comes under the same category as NATO, the same 
category as the NATO forces, I take it. 

General Hickman. It is down in the last part of that same para- 
graph, Mr. Chairman. 

Senator FLANpERs. Belgium, France, and so forth, are all NATO 
forces, and Pakistan is listed in that same group. 

Mr. Leieu. That is a further technicality, Senator, about this, 
in that our military assistance advisory groups, even in NATO 
countries, technically do not come under the Status of Forces Agree- 
ment. 

Senator FLANpERs. Yes. 

Mr. Leiaa. So it is correct to say that our MAAG mission in Paki- 
stan is handled the same way as corresponding missions in the NATO 
countries. 

Senator FLAnpEeRS. One thing, Mr. Chairman, that was shown 
here which was new, is that document there at your left, which is a 
codification of all the rules and all the procedures relating, for all the 
forces, to this Status of Forces handling, and I think they are to be 
commended for doing that since we last met. 

Senator Ervin. Yes, and I certainly appreciate the fine summary 
and statement that General Hickman gave us. 
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I have seen a copy of Mr. Overstreet’s report about his investigation. 
| understand he is present. 

General Hickman. Mr. Overstreet is present. 

Mr. Overstreet. Yes, sir. I think I will slide down a little 
closer, Mr. Chairman. 

General Hickman. Do you care to hear from Mr. Overstreet, Mr. 
Chairman? 

Senator Ervin. Yes. I thought it would be a fine thing if he would 
make us a statement about what he observed when he visited American 
prisoners serving sentences under decrees of foreign courts. 

Suppose you state, just for the record, your full name and your 
present occupation. 


STATEMENT OF BEN OVERSTREET, JR., PENOLOGIST, OFFICE OF 
THE PROVOST MARSHAL GENERAL 


Mr. Overstreet. I am Ben Overstreet, Jr., penologist with the 
Office of The Provost Marshal General of the Army. 

I am a career prison administrator. I have been in this work most 
of my adult life. I am an attorney by profession. My service has 
included quite a number of years with the Federal Prison Service in 
various positions of responsibility, and also with the correctional 
system of the Navy during and after the war and, since 1940, with the 
Army. 

It has been my pleasure to have something to do with the develop- 
ment of what I now think is a very fine correctional system in the 
armed services. 

If I may, Mr. Chairman, I have a short summary statement of my 
report, which has already been filed with you, and I will just read that. 

Senator Ervin. Fine. 

Mr. Overstreet. In September 1955, I visited French and English 
prisons where American servicemen were confined. Before going to 
the institutions, 1 talked with principal officials of the French and 
English prison systems. The officials appeared genuinely interested 
and informed regarding the welfare of Americans under their juris- 
diction, and cooperated fully in arranging for me to visit their institu- 
tions and talk with the prisoners themselves. 

Local prison officials were also quite cooperative. I was permitted 
to go through the institutions completely and talk privately with 
American prisoners. I visited the workshops, living quarters of the 
prisoners and other areas, observed them at work, and talked with 
each of them and with the local prison officials about them. 

In France, American personnel serving sentences were confined in 
the Fontrevault and Nancy institutions. These are old structures, 
built during the 19th century or earlier, which have undergone con- 
siderable renovation but still lack many of the accommodations and 
facilities to be found in correctional institutions more recently con- 
structed. The American prisoners at both places are quartered in the 
more desirable sleeping quarters, consisting of small dormitories with 
adequate lighting and ventilation. 

All American prisoners were being provided work. Prisoners on 
productive work in the shops earn compensation, part of which they 
may spend in the prison commissary. Space for group recreation is 
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very limited. At Fontrevault some group sports are conducted. 
All prisoners are provided opportunity for physical exercise, however. 
There are libraries which contain a number of English-language 
books, and it was noted that the prisoners had books and other read- 
ing material in their sleeping quarters. 

Religious services are conducted weekly, and prisoners may have 
ministers of their own faith visit them. They are allowed to corre- 
spond with and receive visits from their attorneys and close relatives. 
Also, personnel of local American military units were visiting them 
regularly, even including the chaplains. 

Prisoners receive medical examinations on arrival and medical 
treatment as needed. Regulations governing the administration of 
French prisons require periodic health inspection by public-health 
officials and annual medical reports on the general health of all 
prisoners. American prisoners appeared to be in satisfactory physical 
condition at the time of my visit. 

Food service is based on a standard ration. I observed food in 
preparation and sampled it. My observation and statements of the 
prisoners indicate that the items of food served are sufficient in quan- 
tity but menus are monotonous and lacking in variety. American 
prisoners do not like the diet, which is different from that to which 
they have been accustomed. 

It is customary in French prisons for the men to supplement their 
regular meals by purchases of sweets and special types of foodstuffs, 
coffee, and so forth, from the prison canteens, which are well stocked 
with a variety of items. In addition to their purchases from canteens, 
arrangements have been made with local prison officials for military 
units in the area to deliver food parcels to American prisoners regu- 
larly, which adds to diet variety. 

Local French prison officials evidenced special interest in the 
Americans in their custody, and were cooperating with American 
military personnel in matters affecting their welfare. There was no 
evidence of discrimination or mistreatment, and the prisoners them- 
selves attest to reasonable treatment by prison officials. 

I might add here, sir, that one of the things which struck me 
noticeably was the apparent genuine interest and friendly attitude of 
the local French prison offic ials to the prisoners themselves. Each 
knew the prisoner personally, which is usually a good indication. 

The English penal and correctional institutions are operated under 
central direction of the Prison Commission. ‘Their system provides 
for separating youthful offenders and those not having serious criminal 
records, from recidivist prisoners 

Senator FLANDERS. Just a moment. I think I know what that 
word means, but I never saw it before. 

Mr. OverstrREET. I am sorry, sir. That refers to men who have 
become habitual criminals. 

Senator FLanpgers. Yes. All right. 

Mr. OverstREET (continuing). By placing them in separate institu- 
tions, or separate housing and “workshops where more than one type 
is confined in the same institution. Facilities where American service 
personnel were confined were generally classed as training prisons for 
younger and reformable prisoners or for detention and screening 
purposes. _ The overall correction program in such institutions is 


progressive and is directed toward the training and rehabilitation 
of offenders. 
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Of the 6 institutions visited, 5 of them—Wakefield, Lewes, Oxford, 
Wormwood Scrubs, and Maidstone—are fairly old prison structures 
which have undergone considerable renovation. Prisoners are quar- 
tered in individual cells or outside rooms, heated and furnished. In 
several institutions where central dining rooms are unavailable, 
prisoners are served food cafeteria style in cell-block areas, and eat 
in their cells. Quarters, kitchens, and other areas were clean and 
orderly. 

The Eastchurch prison is an open, minimum-custody institution, 
housing consisting of barracks buildings originally used as an Air 
Force center. Barracks living quarters were heated with small coal 
stoves and sufficiently furnished for comfort. Facilities were clean, 
orderly, and well kept 

Provisions for the treatment and welfare of the prisoners in English 
institutions are fairly uniform in all institutions where Americans are 
confined. Food service is based on a standard ration. Meals ob- 
served appeared well prepared, and sufficient in quantity. 

Medical services are available at all institutions. Some institutions 
do not have fully equipped hospitals, and prisoners requiring extensive 
treatment are moved to local hospitals or other institutions properly 
equipped. The Prison Commission has agreed that in case of serious 
illness of American service personnel they may be temporarily trans- 
ferred to a United States military hospital. 

American prisoners appeared in good physical condition, except 
Airman Baker at Maidstone, who was temporarily confined to bed 
in the hospital with a sprained back. Three of the prisoners at 
Maidstone appeared in need of dental care. I brought this to the 
attention of the Deputy Governor, who assured me that dental serv- 
ice was available and the matter would be promptly taken care of. 

Religious services are provided in alJl institutions. Prisoners can 
corre spond with their lawyers as well as relatives and close friends, 
and receive visitors. Adequate clothing and personal supplies are 
available to them. 

The English institutions provide a wide variety of vocational train- 
ing and educational services for prisoners, under apparently well- 
qualified instructors and supervisors. The American prisoners were 
all assigned to work or training, and their supervisors generally com- 
mented very favorably regarding their conduct and progress. 

[ might add here that several of our boys were engaged in earning 
guild certificates, which are treasured very highly in ‘England, and 
they were very proud of their accomplishment, and so were their 
supervisors. 

They receive pay for their work, normally not more than 70 cents 
per week, which they may spend in the prison commissary for tobacco, 
candy, and so forth. A wide range of recreational facilities are avail- 
able to the prisoners, including athletics, library, and hobby crafts. 

The comments of the prison officials, who evidenced a definite 
interest in the progress and well-being of the Americans, and of the 
men themselves, indicated they were generally adjusting well. None 
had been subjected to any kind of dise iplinary action except one who 
had his privileges temporarily suspended for disrespect to an officer, 
and he was adjusting well at the time of my visit. 

From my observation and the statements of Americans in French 
and English institutions, it appears that provision is being made for 
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their needs und comfort within the limits of the confinement facilities. 
I found no evidence of any abuse or mistreatment of the prisoners or 
discrimination against them. The prisoners advised me that they 
were being treated fairly by the prison officials. 

Without exception, ] was advised by the prison officials that the 
American prisoners were making a satisfactory adjustment. 

As a matter of fact, the prison officials in both countries were quit 
complimentary of our boys. 

Senator Ervin. I gather from your report that whatever discrimi- 
nation there was, was in favor of American prisoners. 

Mr. Oversrreer. That is true, sir. There were some instances, 
Mr. Chairman, where it was rather obvious our men were being given 
preferential treatment in France. 

Senator Ervin. I saw an article the other day in the press about 
two prisoners there in France. 

Mr. Overstreet. Yes. 

Senator Ervin. The only thing that troubles me about it seriously 
is the fact that they were losing their teeth; and from my recollection 
of France around at the time of the First World War, dental facilities 
there are far behind what they are in this country. 

Mr. Overstreet. In this regard, my information is that these gen- 
tlemen had some trouble with their teeth before they entered the 
institutions. 

Colonel Levis. Mr. Chairman, I might be able to answer that. I 
interviewed these two men in July, and at that time I noticed they 
were both missing a great many teeth, which very obviously had been 
recently extracted. I questioned them about that, and both of them 
said their condition predated their confinement, and that the French 
dentist had removed the teeth that were diseased and was in the 
process of making dentures at the time. 

Senator Ervin. This article I read stated—it related to dietary 
deficiencies. 

Colonel Levin. That was not correct, sir 

Senator FLanpers. Mr. Chairman. 

Sir, you visited all of those confined in the two countries, England 
and France? 

Mr. Overstreet. Except for 2 young men in England who were 
serving a month or 2 months, and who were in fairly isolated places, 
sir. 

Senator FLanprErs. What proportion—it is in here somewhere, but 
what proportion of all of those in confinement the world over are 
confined in England and France? 

General Hickman. Mr. Chairman, of the 81 who were in confine- 
ment on the 30th of November, 3 were confined in Bermuda, 5 in 
France, 1 in French Morocco, 53 in Japan, and 19 in the United 
Kingdom. So 5 out of 81 

Senator FLanpErRs. Would you not like to go to Japan, sir? 

Mr. Overstreet. Senator, I am not striking for any trips. 

Senator FLanpers. You will never get to the Senate. {Laughter.] 

But seriously, I would say that, Mr. Chairman, an inspection under 
some official and expert auspices should be made of those confined in 
Japan. 

Mr. Leieu. That has been done, sir. 
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General Hickman. I| might offer for the record a telegraphic report 


we have just recently received, as to the conditions in Japan. This is 
from our people in the Far East. 

Senator FLaANprErRs. This should go into the record. 

Senator Ervin. That will be received as evidence and inserted 
the record. 

(The document is as follows:) 


JAPAN 


American prisoners serving sentences in Japan are confined in Otsu Prison, 
which facility is devoted exclusively to United Nations personnel. Seven men 
are currently incarcerated in Yokohama Prison, temporarily as a matter of con- 
venience, where they are fully segregated from Japanese prisoners. The following 
comments apply to both prisons, unless otherwise indicated, 

Physical plant.—Cells contain adequate sleeping facilities, as well as chairs 
and tables, Beds consist of an Army-type bunk, with 3 or 4 blankets. At 
Otsu a prisoner may elect a single cell, about 7 by 10 feet in dimension, or a double 
cell, proportionately sized, Cells at Otsu contain radios, Western-type toilets 
and washbasins, and are heated centrally. The same conditions are not found in 
Yokohama, but American prisoners are specially furnished with hot-water bottles 
by prison officials. In both prisons, light is adequate. 

Visits and mail.—One visit monthly by a fs umily member is allowed. However, 
no such restriction is imposed upon the prisoner’s lawyer, or upon visits by mili- 
tary authorities, who visit three times a week. Incoming mail is unlimited; 
outgoing letters are restricted to four per month, but the limitation is waived in 
cases of emergency, and with respect to official correspondence. Letters are 
censored for profanity only. Incoming packages are opened for foodstuffs and 
tobacco, the latter resulting from the Japanese regulation against smoking, 

Food and clothing.—Food is of Western character, and is prepared by the 
American prisoners themselves in Otsu. The quantity of food averages 3,500 
calories daily. Coffee with milk and sugar is supplied from Quartermaster 
stores; at Christmas the military authorities were allowed to serve a special meal 
to the prisoners. Adequate clothing is furnished by the prison, and is supple- 
mented by footwear from the military authorities. Clothing changes are effected 
once a week in winter, twice weekly in summer. Items of health and comfort 

nay be procured from the, PX. 

Medical and religious services: Japanese physicians and dentists are in attend- 
ance. A military doctor is permitted to administer to the prisoners, and in cases 
of a serious nature, he may remove the patient to a United States military hos- 
pital , Religious services are provided by military chaplains and by missionaries. 

Work and recreation: Prisoners at Otsu are employed in the library, laundry, or 
in general policing. They may engage in mat or screenmaking, but this is purely 
voluntary. No prisoners at Yokohama are currently working. One hour of 
daily exercise is afforded. There are unlimited reading privileges. Extensive 
libraries are available and they are constantly expanded by the efforts of both the 
United States and prison officials. Prisoners may purchase books from the PX, 
although nothing containing material dealing with crime or os x may be brought 
in. Prisoners without funds are assisted by the Red Cross. Cards and games are 
permitted, although in the case of persons confined in Yokohama, their isolation 
in single cells makes many of these diversions impracticable. American movies 
are shown twice a montl 

Discipline and parole: Solitary confinement for disciplinary purposes is imposed 
only after thorough investigation. Restriction on diet may be but has not been 
employed as a means of punishment. Parole may be granted after serving one- 
third of the sentence. The average time served for American prisoners approxi- 
mates four-sevenths of the total sentence. Prison officials recommend parole to 
a parole board, which considers the applicant’s behavior during his incarceration. 

Preferences shown to American prisoners: American authorities have expe- 
rienced full cooperation with Japanese officials. The segregation at Yokohama 
and at Otsu attests to the differences in treatment accorded to Americans. 
The liberal reading privileges, the right to have their diets, clothing, medical 
care and entertainment supplemented by the military authorities, as well as the 
superior physical facilities in Otsu prison, afford adequate basis for the conclusion 


that the prisoners are receiving preferences not similarly afforded Japanese 
prisoner.rs, 
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Senator FLANDERS. American prisoners are specially furnished with 
hot-water bottles by prison officials. In England they would have an 
earthenware jug at the bottom of the bed. 

Senator Ervin. General Hickman, did you receive any information 
that any prisoner, during the period which was covered by this prese nt 
investigation, suffered corporal punishment, other than confinement? 

General Hickman. No, sir. 

Senator Ervin. My recollection of the testimony last year is that 
since the Status of Forces Treaty and similar arrangements went into 
effect, at no time has the attention of the Defense Department been 
called to the fact that any American soldier has been maimed as a 
punishment in any of these foreign countries. 

General Hickman. That is correct, Senator. 

Senator Ervin. I recall last year that vou advised us about the 
fact that one of the trials in Japan had been conducted in a manner 
which ignored our basic constitutional safeguards, and that that 
case—there were several American soldiers, as I recall, involved in 
that—was being appealed. I just wondered what had happened in 
that particular case. 

General Hickman. I covered that one without identifying the 
country, Mr. Chairman, in my report. But it is now in a stage where 
it has gone to the highest court of Japan, where the decision against 
the one remaining man was affirmed by their supreme court, and the 
decision is now being formulated in the Far East between our diplo- 
matic people and the commanders as to whether or not they will 
make representations, diplomatic representations, in accordance with 
the Senate resolution. 

We do not have a final report, actually, to make on the case. 

Senator Ervin. You say the sentence has be en affirmed as to the 
remaining man. What bones ned to the others? 

General Hickman. Well, sir, one man was released on a suspended 
sentence, and the third one was permitted by the Japanese authorities 
to return permanently to the United States on account of an injury 
requiring hospitalization in the United States. 

Mr. Lereu. There actually have been 2 further court proceedings 
since we were last before you in this matter, 1 in the intermediate 
court and 1 in the Supreme Court. The Supreme Court decision was 
taken toward the end of last year, and our authorities, as General 
Hickman has said, are trying to decide what action, if any, they 
should take of a diplomatic nature. 

As to the man who was injured and returned to this country for his 
health, he was injured while in American custody. It did not happen 
while he was in Japanese custody. 

Senator Ervin. Do the reports to the Defense Department indi- 
cate that the requirement that some law-trained officer be present in 
the position of an observer in all trials, except for those of minor 
offenses, is being met? 

General Hickman. That is the present directive. 

Senator Ervin. And that is pretty well observed? 

General Hickman. Yes, sir; it is. 

Senator Ervin. I understand there is a case where the Japanese 
courts have proceeded criminally against Mrs. Pierre, the wife of an 
American serviceman in Japan, in respect to or charging that she, by 
negligence, contributed to the burning of a building. 
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[ just wonder if you have the facts in reference to that, General, 
and if you care to make any comments on it. 

General Hickman. I would like to read the comments, Mr. Chair- 
man. 

Senator FLANDERS. You might, sir, proceed with the comment on 
the case of Mrs. Pierre. 

General Hickman. Mr. Chairman, on the Ist of December 1953, a 
public action was instituted by the public procurator of the Yokosuka 
branch of the Yokohama district public procurator’s office against 
Mrs. Antonie A. Pierre, dependent wife of Warrant Officer Menoran 

Pierre, Jr., for causing a fire through negligence. 

The indictment, in substance, charged that while living in a leased 
portion of a wooden house in Kanagawa Prefecture, Mrs. Pierre 
carelessly left a tin pail of water boiling on a portable oil stove approxi- 
mately 8 inches from a wall and, as a result thereof, she did not notice 
the boiling water spill into the flame causing it to flare up, resulting 
in the complete destruction of the house. 

The trial began on 15 March 1954; however, at the opening of the 
second session of the trial on 29 March 1954, the court ruled that it 
had no jurisdiction to try the alleged offense which was punishable 
only by a fine, and therefore under the jurisdiction of a summary court. 

At the suggestion of the Japanese Foreign Office, Mrs. Pierre sent 
a letter to the owner of the house in which she expressed regret that 
the incident had occurred and submitted a solatium of $100. Sub- 
sequently, the Japanese authorities officially dropped the charges 
against Mrs. Pierre. 

Actually, Mr. Chairman, the problem of fires in Japan is one which 
they 

Senator FLANDERS. It is a serious one. 

General HickMaNn. It is a serious one on account of the closeness 
of the houses and their construction. 

Senator FLanpers. There is the case of Jose Montijo, an American 
airman convicted by a French court, which has some specific details. 
Can you report on that one? 

General Hickman. Yes, sir. 

The airman, Jose Montijo, was tried in a French court near Paris 
on the 24th and 25th of November 1955, on a charge of voluntary 
homicide—without premeditation—of a 19-year-old French national. 
The jury found Montijo guilty and the court sentenced him to five 
vears’ confinement, and to pay civil damages and court costs of 
approximately $10,000. However, the confinement was suspended. 

The incident giving rise to Airman Montijo’s trial occurred on the 
night of May 14,1955. It was an affray on the streets of the town of 
Avon, near Fontainebleau, and involved three United States airmen 

ind five or six French youths. In the course of the affray, Airman 
a tijo allegedly st: abbed the victim, Andre Mallet, thirteen times. 
Mallet died twenty-two hours later. 

Preliminary hearings were held on May 15, May 27, June 1, June 8, 
and June 13, 1955. These hearings were in the nature of preliminary 
investigations and resulted in an indictment on a charge of voluntary 
manslaughter. 

Airman Montijo is presently in France awaiting his return to the 
United States. The father of Mallet has filed a claim under the 
regular procedure of NATO Status of Forces Agreement for an ex 
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gratia payment by the United States for the $10,000 civil damages 
adjudged against Montijo. 

Senator Ervin. Has the Department of Defense learned—we 
receive a lot of information or misinformation about things, and among 
other things, we have been told that American soldiers have been 
prosecuted or charged with crime in certain of the Eastern countries 
on account of their failure to remove their shoes before entering 
mosques and other places of worship. 

Does the Department of Defense have any information on that 
matter? 

General Hickman. The files in the Office of the Judge Advocate 
General of the Army, Navy, and Air Force, Mr. Chairman, disclose 
no record of any trial of American servicemen on account of wearing 
shoes in a mosque or for any similar offense against any Islamic law, 
sir. 

Senator Ervin. Of course, under American law and under one of 
our fundamental constitutional guarantees that no man can _ be 
required to incriminate himself, I would like to know what the law is 
in France with reference to that; whether an American serviceman who 
is charged with a crime, arrested for a crime, in a French court is com- 
pelled to make incriminatory statements if called on. 

General HickMan. | would like to call on Colonel Levie for this. 

Mr. Lercu. I have a prepared statement on this, if I may. 

Mr. Chairman, on the basis of a study of French law by our military 
authorities in France, we think the answer to that question is ‘‘No” 

In France, a person is not charged with the commission of a crime 
prior to a hearing before a juge d’instruction. The proceedings 
before a juge d’instruction may be likened in some way to a grand 
jury proceeding here in the U nited States. They are alge an 
proceedings only, and their purpose is to determine whether or not an 
individual should be brought to trial. The juge d’instrue ion reviews 
the testimony and evidence against the suspect to determine whether 
there are sufficient grounds to bring him to trial. 

There is nothing final about the juge proceedings. Even his 
decision to recommend that a person be brought to trial may be made 
the subject of appeal. He makes no determination that a person is 
guilty of having committed the offense in question. He merely 
recommends that a trial be held to make such a decision. He cannot 
impose fines nor imprison a person as a punishment. He can only 
detain a person for preventive purposes. 

I might add that although the hearing conducted by a juge d’instruc- 
tion is merely an inquiry or investigation before tri: al, counsel for a 
suspect has the right to attend and observe. While the latter may 
neither plead nor tell the suspect what to say in his answers, he may 
suggest to the juge that certain questions are improper or obscure 
and he may ask the juge to take such steps as would appear to counsel 
as designed to expose the truth. 

It is an integral part—and this is the answer, | think—it is an 
integral part of French criminal law that a suspect before a juge 
d’instruction and an accused before a court is free to maintain com- 
plete silence, including refusing to answer interrogations. It is 
equally a basic part of French law that the silence of a suspect or an 
accused may not necessarily, in and of itself, militate against him. 
Of course, if there is evidence that a suspect may be guilty of a ¢rime, 
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a juge d’instruction may be influenced to recommend that the suspect 
be brought to trial should he refuse to make any statement regarding 
his innocence or refuse to answer questions posed by the juge. 

Should an accused be brought to trial, there is no mandate in French 
law which would prohibit a prosecutor from drawing inference from 
silence of a suspect or accused. Such inference alone, however, serves 
absolutely no purpose. In other words, if there is no evidence pro- 
duced by the prosecutor which tends to show guilt, the silence of the 
accused cannot support a finding of guilt. 

On the other hand, if there is evidence from the state which tends 
to show guilt and no evidence of innocence on the part of the defense, 
the prosecutor may comment on the silence of the accused, and the 
affirmative evidence plus the silence may support a finding of guilt. 
It is the affirmative evidence, however, and the absence of contradic- 
tion owing to silence, which convicts. 

Senator FLaAnpgERS. Mr. Chairman, in General Hickman’s testi- 
mony here, there is another or perhaps a related statement made with 
regard to French procedure. The Army commander in France 
states that the French procedure permitting combined trial of criminal 
and civil actions is a persistent source of irritation and dissatisfaction, 
and that because civil issues are permitted to influence criminal issues, 
and vice versa, contrary to basic concepts of American jurisprudence, 
the deterrent effect of criminal punishement is weakened. 

How serious is that? 

Mr. Lerexu. Well, this is a problem which we have worked with for 
some time. In many, if not all, of the civil law countries, as far as 
we know, it is permitted for there to be a combined civil and criminal 
procedure. 

Senator FLanpers. Civil law countries, or do you mean the 
Roman law countries? 

Mr. Lerten. The same thing, I believe. I am not quite sure about 
that. I think civil and Roman law mean the same thing, Senator. 

In any event, most of the NATO countries. 

Senator FLanpers. Civil law as distinguished from common law, 
is 1t? 

Mr. Leren. That is right. 

Senator FLaANprERs. By the way, I am not a lawyer, so I am asking 
questions in the dark. 

Senator Ervin. You ask very good questions. You suggested a 
very correct answer. 

Mr. Leian. We find that the standard procedure in France, and 
indeed in most countries having a civil law system, is, in cases of 
damages for the civilly aggrieved party—that is, the private party— 
to go to the prosecutor’s office and demand that the prosecution be 
launched, and that they partic ipate as civil parties, so that the court 
in effect handles both at the same time. 

Frequently the criminal aspect of that trial is very much subordinated 
to the civil. The primary purpose is to secure damages, and this is 
the usual way of proceeding in automobile accident cases, for example. 

We have had one case in which we secured a waiver from the foreign 
government and thought we had jurisdiction to try an individual 
serviceman. After that, the court-martial authorities considered 
the matter and decided there was no basis for placing court-martial 
charges against him. 
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Thereafter, the French Government said: 

You have not tried him. Therefore, we think we should try him; and, further- 
more, we have these civil parties who are pressing us to try it, and we think we 
have no choice except to go forward with this action. 

That action went forward in the lower court, and the judge made an 
almost nominal award of a criminal fine on the criminal side, and a very 
large award on the civil side, you see, for the benefit of the civil party. 

That case is now under appeal, and will be coming up, I believe it is, 
in April, and there may be some further official indication as to the 
attitude that the French courts will take on it. 

On the significance of this statement, perhaps General Hickman 
can enlighten us. I have not been able to see why the joining of these 
two actions is inherently unjust. As a matter of fact, in some of our 
court-martial trials we actually have sentences which combined crim- 
inal and civil damages. 

For example, there is a case just decided out in California which 
considered a court-martial decision in which a man was convicted of 
a court-martial offense, and he was sentenced to a further period in 

jail until he paid certain damages adjudged to be owing to the Govern- 
Coane So you have even in courts-martial, sometimes, a combination 
of civil and criminal aspects. 

How the deterrent of criminal punishment is weakened by this, I 
am not able to explain. Perhaps, General Hickman, you could 
explain that. 

General Hickman. I think the concern of the commander—I am 
trying to be subjective in his place, now—is that there are haled into 
the French courts as a result of this combined civil-criminal action, 
people who normally would not be proceeded against criminally at 
all; and when a conviction for assault and battery, or whatever the 
action amounts to, is handed down, there is against this man a criminal 
conviction; whereas the main purpose of the law was to get civil 
damages, 

That is the sort of thing that the commander is objecting to. 
He thinks there is an unusual number of criminal actions resulting, 
and there should not be, and he does not like it. 

Senator Ervin. It is likely to have that effect; and it is also likely 
to have the opposite effect, if a man really deserves punishment for 
his crime, the court is likely, if he makes a payment of civil damages, 
to lighten his punishment for the criminal offense. 

General Hickman. Yes, sir. 

Senator Ervin. Where it is an act of sufficient aggravation to con- 
stitute both a criminal as well as a civil wrong. 

General Hickman. Yes. 

Senator Ervin. However, I will have to say, as a practicing lawyer 
of long experience, that it is not altogether unknown in American 
courts where a man is convicted of a criminal offense, where the judge 
usually—TI mean frequently—the judge frequently gives him an option 
to make civil satisfaction to the injured party, and takes it into con- 
sideration when he punishes him for the criminal offense. So we do 
the same thing in many cases in our courts, in a less avowed way. 

Colonel Levie. Mr. Chairman, I might say that it is my under- 
standing that in Italy the law actually provides that if the payment 
has been made to the civil party before the trial starts, that the min- 
imum sentence which the court may adjudge is reduced by one-third. 
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I would also like to advise the subeommittee of a case which recently 
happened in France, and which covers this sort of situation: Last June 
a soldier stole an Army vehicle and drove it in the Bois de Boulogne. 
[t was a truck. He drove it to the Bois de Boulogne where true ks are 
not permitted. This was at night. He exceeded the speed limit by 
double what was allowed. Going around a curve he was on the wrong 
side of the road, and he collided head-on with a French vehicle con- 
taining four people, all of whom were killed. 

He was tried by the French. 1 attended the sentencing, which 
occurred last Thursday. For these offenses he was charged with 
involuntary homicide—I might add that he left the scene of the 
accident after it occurred, also leaving the truck there which he had 
stolen and that the French driver was originally suspected of the 
offense. He was charged with involuntary homicide, fleeing the 
scene of an accident, and 3 or 4 variations of traffic violations. He 
received a sentence of 6 months’ confinement, plus $3 fine on each 
of the 3 offenses, a total of $9 fine. He had already served 4 months 
pretrial confinement, and his counsel are fairly confident he will not 
have to go back and serve any more of the 6 months. 

The civil parties there had made claims in the civil-criminal action 
totaling about 200 million frances, which is roughly a little over a half 
million dollars. The court allowed 6 million francs, about $18,000, 
plus something that is to be determined by the experts as to the value 
of the car, and so forth. So that I do not believe that the combination 
in that case, as an example, either affected the criminal or the civil 
side of the action. 

Senator Ervin. Do you have any further questions? 

Seni er FLanpERS. No. 

Mr. Leren. Mr. Chairman, I wanted to go back to one point. My 
colleagues tell me that in answer to Senator Flanders’ question about 
the Covert case, I did not make the record as clear as it should be. 
She is now out and free, and is not under any restraint of her liberty 
in any way. The case is being appealed to the Supreme Court. 

Senator FLANpDERs. Yes. 

Senator Ervin. I want to thank you gentlemen and the Colonel 
and Mr. Overstreet for the information you have given us in reference 
to these matters. 

Is there any other officer here from any of the other services who has 
any statement, any supplemental statement he would like to make in 
join nee to these matters? If so, we would be glad to hear him at 
this time. 

Senator Flanders and myself have taken the position that under 
the delegation of the authority made to us as a subcommittee by the 
Armed Services Committee, our sole function is to determine the prac- 
tical way in which the Status of Forces Treaty and similar arrange- 
ments are operating, and that we have no authority to consider the 
constitutional question of whether the Status of Forces Treaty or 
these arrangements are valid under our Constitution, or the question 
of whether, as a matter of policy, they ought to be. 

But if there is anyone present who desires to make any comments to 
us on any of those matters, we would be glad to have them do so. 

Mrs. Howarp. Mr. Chairman, do you mean from the outside, ¢ 
from the services? 

Senator IRvIN. 


Yes. 


Do you desire to be heard on those matters? 
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STATEMENT OF MRS. ERNEST HOWARD, CHAIRMAN OF RESOLU- 


TIONS, WOMEN’S PATRIOTIC CONFERENCE ON NATIONAL 
DEFENSE 


Mrs. Howarp. I am Mrs. Ernest Howard, representing the patriotic 
organizations, and also chairman of resolutions of the Women’s 
Patriotic Conference on National Defense, which of course will meet 
here again next week, representing 28 patriotic organizations; and, of 
course, we would have a great deal to say on this, because we feel 
like, being on the outside, we are not attached to anyone, and we are 
free to say what we have to say, and that we are—our statements will 
not be more or less “‘canned,’’ but there is a very short notice and a 
great many people, retired Army officers, and all, who are very 
cognizant of what is going on. 

We would like to have a hearing, also, like this, where we could 
present a case before you. 

Senator Ervin. Well, I would suggest, if you desire any extensive 
hearing, that you persuade some Senator to introduce some kind of a 
resolution in the Senate to raise the issue as to the validity— 

Mrs. Howarp. I would like to direct your attention, in the hearing 
that is going on before the House Foreign Relations Committee, 
where Mr. Bow and a delegation of Congressmen have just come back 
from Japan and have a great deal to say about what is going on. 

So I think we would have to do that, have to appeal for a hearing, 
because we would not be able to give our side the right attention 
just—but we have a great deal. It is all in the record and everything, 
but we feel like this is definitely constitutional. 

We think too, we would disagree with the Senator; that you do have 
a right to look into the constitutionality of it just as much as you 
would have to have ratified the treaty. 

Senator Ervin. As an individual Senator, I have a right to look 
into the constitutionality of it. 

Mrs. Howarp. That is correct. 

Senator Ervin. But as a member of this subcommittee, I am not 
given that authority, and Senator Flanders and myself are not given 
that authority by the full committee. 

Mrs. Howarp. Yes. Well, that is what we would like to go into, 
because we realize this whole thing is under NATO, and it is a ticklish 
business for all of you who are involved. 

That is why we here on the outside can say things that you in your 
heart would love to say, but you dare not. 

Do you see what I mean? And so, we have that, it is a matter of 
record, we have all of this, even as Mr. Murphy, Assistant Secretary 
of State, said at the opening of the hearings, this was the greatest 
thing, that it could just not be the foreign policy of what we have, 
and that there were three alternatives that we could do, any one of 
which might be a good thing. 

And then we have to go, as this thing goes, on up into the courts, 
you see. We are not entirely free there. 

Senator FLanpers. I would like to inquire of the military arm 
represented here, whether there is any case or cases that have come 
before them in which there has been taken up, on the part of the 
counsel or interested parties, of the men involved, the possibility of 
carrying the thing through to the Supreme Court on the basis of the 
treaty itself. 
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General Hickman. Mr. Chairman, Mr. Leigh mentioned this 
morning the May case, which was recently decided in the District 
Court here in the District of Columbia. That is, a preliminary 
motion was recently settled, and in that case there is an attempt to 
show, on the part of the attorneys for Private May, that the Japanese 
Status of Forces Agreement, the Japanese Administrative Agreement, 
is unconstitutional. 

That issue was not decided, actually, although it was by implica- 
tion, by the judge, in deciding the preliminary motion of temporary 
restraining order. 

At this point, Mr. Chairman, if I may, I would like to make one 
further statement, in view of the comment that was made just prior 
to this time. 

I want to speak now as George Hickman, and not as a representative 
of the Defense Department. Anything that I have said to the com- 
mittee, | would say if I were out of the service or in the service. I 
have not discussed the matter of the constitutionality of the agree- 
ment, but no remark that I made was ‘“‘canned.”’ 

Senator Ervin. No. I have been struck that you and Mr. Leigh, 
and all officers who have come to us from the Defense Departme nt in 
our investigation of the actual operation of the Status of Forces Treaty 
and these similar arrangements, have been exceedingly frank, and we 
appreciated it very much. 

General Hickman. Yes, sir. 

Mr. Leicu. Mr. Chairman, I would make just one point: We have 
understood your terms of reference to be as you have stated them, 
and we have as much as possible attempted to avoid any debate or 
brief on the legal questions. 

[It is true, of course, in the hearings on the House side before the 
Foreign Affairs Committee, that we have made exhaustive presenta- 
tions on all these subjects, and if it should eventuate that the jurisdic- 
tion of this subcommittee were broadened to include that, we would, 
of course, like to be heard on that point, too. 

Senator FLANpERs. Mr. Chairman, it does not seem to me to be 
appropriate that this committee should become—should be given a 
commission to study the constitutionality. It seems to me that 
would either go to the Judiciary Committee or to the Foreign Relations 
Committee, rather than to this committee. 

Senator Ervin. I think that is true. Last year, however, you and 
I did permit—we conducted a hearing of some gentlemen who wanted 
to raise that point, rather, they were concerned about the cases of two 
men in France, and we heard them on the question. But we advised 
them that we had no authority from the full committee to pass on that 
question, and I concur in your view. 

Senator FLanpErs. I may say that the question of constitutionality 
is a matter of concern in an area in which I have no—what is the word 
I want—I have no ‘‘competence,”’ that is the word; but it is a matter 
of concern, nevertheless. 

Senator Ervin. It is a matter of concern to me as an individual 
Senator. 

Senator FLanpers. Yes; but not as a member of this subcommittee, 
Senator Ervin. Not as a member of this subcommittee. 
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Gentlemen, we certainly appreciate the cooperation and the very 
frank and candid way in which the Defense Department has presented 
the information to us in this investigation which we make under the 
provision of, as I recall it, under one of the reservations or the speci- 
fications that was adopted by the Senate, directing that each year the 
Armed Services Committee should make a study to determine whether 
the American rights were being observed in the procedures adopted by 
these foreign courts in cases where servicemen are tried. 

Thank you all, very much. 


(Whereupon, at 12:35 p. m., the subcommittee adjourned.) 
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